IN THE SUPREME COURT
OF NEW SOUTH WALES
EQUITY DIVISION

BLACK J

WEDNESDAY 18 FEBRUARY 2026

2025/00300503  -  IN THE MATTER OF TAHMOOR COAL PTY LIMITED
2026/00062876  -  IN THE MATTER OF TAHMOOR COAL PTY LIMITED (ADMINISTRATORS APPOINTED)

Matters 2025/00300503 and 2026/00062876
Mr Withers with Mr Gee for the Plaintiff
Mr D Sulan with Ms K Dyon for the Defendant

Matter 2025/00300503
Mr J Hynes for Liberty Primary Metals Australia, Creditor
Mr E Styles for CS Gas, Supporting Creditor
Ms Stracey for ICOC, Supporting Creditor
Ms E Succar for Bingo Waste Services Pty Ltd, Supporting Creditor, via telephone link
Mr Trichardt for Waratah Engineering, Supporting Creditor, via telephone link
Mr C Adair for Coalfield Maintenance, Supporting Creditor, via telephone link
Ms Ana Navegantes Coimbra for Aurizon, Supporting Creditor via telephone link
Mr K Ti for JBE Contracting Pty Ltd, Supporting Creditor, via telephone link

---

HIS HONOUR:  Yes.  Call the matters of Tahmoor Coal Pty Ltd.  Now, while I appreciate that the two matters are being heard together, the evidence in one to be the evidence in the other, it is likely, I suspect, to be convenient as a practical manner if I first call and take appearances in the 2025 proceedings.  Yes.  So if I could take appearances in the 2025 proceedings, the winding-up proceedings in the matter of Tahmoor Coal.

WITHERS:  Yes.  I appear for the plaintiff.  That’s Coal Mines Insurance in those proceedings with Mr Gee(?), your Honour.

HIS HONOUR:  Thank you, Mr Withers.

SULAN:  Sulan with Mr Dyon for the defendant.

HIS HONOUR:  Yes.  Thank you, Mr Sulan.

HYNES:  And, your Honour, Hynes.  I appear for Liberty Primary Metals Australia through its deed administrators.
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HIS HONOUR:  Yes.  Thank you, Mr Hynes.  Now, do I have any supporting 
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creditors appearing first in person?

STYLES:  May it please the Court.  Styles, S-T-Y-L-E-S, initial E, for supporting creditor CS Gas, your Honour.

HIS HONOUR:  Yes, thank you.  If you’d just give me one moment, Mr Styles.

TELEPHONE LINK COMMENCED AT 10.03AM

SPEAKER:  Are they there on site today..(not transcribable)..

HIS HONOUR:  I just ask parties who are online to ensure that they are muted.

SPEAKER:  ..(not transcribable)..court case too..(not transcribable)..

HIS HONOUR:  Can I ask parties who are online to ensure that they are muted.

SPEAKER:  ..(not transcribable)..

HIS HONOUR:  Now, Mr Styles, you appear for CS Gas?

STYLES:  Yes, your Honour.

SPEAKER:  ..(not transcribable)..

SPEAKER:  Yeah.

SPEAKER:  No, it’s a bit confusing..(not transcribable)..

HIS HONOUR:  This one further attempt to ask parties who are online to ensure you are muted.

SPEAKER:  ..(not transcribable)..

HIS HONOUR:  If you do not do so, then you will either be disconnected, or I may have to disconnect everyone.  All right, thank you.  Now, other parties appearing in present for supporting creditors.

STRACEY:  May it please the Court.  Stracey, S-T-R-A-C-E-Y, solicitor for supporting creditor ICOC.

HIS HONOUR:  Thank you, Ms Tracey(as said).  Yes, any other supporting creditors appearing in person?  Are there any other supporting creditors appearing by telephone?

SUCCAR:  May it please the Court.  Succar, S-U-C-C-A-R, initial E, for Bingle Waste Services Pty Ltd.

HIS HONOUR:  Thank you, Ms Succar.  Anyone else by telephone?
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TRICHARDT:  May it please the Court, your Honour.  Antoine(?) Trichardt, T-R-I-C-H-A-R-D-T, appearing for Warratah and HPT(?).

HIS HONOUR:  Thank you, Mr Trichardt.  And any other supporting creditors by telephone?

ADAIR:  Yes, your Honour--

NAVEGANTES COIMBRA:  May it please the Court--

ADAIR:  Sorry, Adair, A-D-A-I-R, initial C.  I appear for Coalfield(?) Maintenance, supporting creditor.

HIS HONOUR:  Thank you, Mr Adair.  And there was one other appearance.

NAVEGANTES COIMBRA:  May it please the Court.  Yes, your Honour.  Navegantes Coimbra, spelt N-A-V-E-G-A-N-T-E-S C-O-I-M-B-R-A--

HIS HONOUR:  I’m sorry, but just one moment.  Would you mind starting again and proceeding a little more slowly for me.

NAVEGANTES COIMBRA:  Yes, your Honour.

HIS HONOUR:  So your name is?

NAVEGANTES COIMBRA:  Navegantes Coimbra, spelt N-A-V-E-G-A-N-T-E-S, and then there’s a space, C-O-I-M-B-R-A, initial A.  Solicitor of King & Wood Mallesons, appearing on behalf of Aurizon Operations as a supporting creditor.

HIS HONOUR:  Yes.  And that was Horizon or Arising Operations.

NAVEGANTES COIMBRA:  Aurizon, your Honour.

HIS HONOUR:  I’m sorry.  Thank you.  A-U-R-I-Z-O-N; correct?

NAVEGANTES COIMBRA:  That’s correct, your Honour.  Thank you.

HIS HONOUR:  Thank you.  Just one moment.  And are there any other supporting creditors who have not yet announced their appearance?

TI:  If it pleases the Court, your Honour.  Ti, that’s spelt T-I, initial K.  Solicitor appearing on behalf of a supporting creditor JVE Contractors Pty Ltd.

HIS HONOUR:  And that was Mr Ti, T-I; is that right?

TI:  That’s correct.

HIS HONOUR:  Thanks, Mr Ti.
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TI:  T-I.  It’s quite short, your Honour.

HIS HONOUR:  And is there anyone else?  All right, thank you.  Yes.  Now, Mr Withers, there has been some correspondence, I note, this morning and some affidavits that have arrived, and submissions.  It’s probably convenient if I hear you first, I think.  Is that correct?

WITHERS:  I’m certainly content to go ahead first, your Honour.  Like all of these situations, it’s somewhat of a moving feast.  The circumstances are unfolding.  The position my client takes is set out in their written submissions that were provided to your Honour’s chambers this morning.  They were a little late, I’m sorry for that.  We have indicated that the client would be prepared to agree to an adjournment of the winding-up application until 4 March, and that is based on several different considerations.  We’ve carefully considered--

HIS HONOUR:  Well, can I just pause there, just for the assistance of supporting creditors who may or may not have caught up with that, that being the voluntary administrator’s alterative position.

WITHERS:  That’s right.

HIS HONOUR:  Yes.

WITHERS:  That’s right.  It’s para 2 of the amended interlocutory process.

HIS HONOUR:  Yes.

WITHERS:  Now, we say that because we have carefully reviewed the affidavit of Mr Hayes(?) of 17 February.  And in that affidavit, Mr Hayes talks about the consequences of a winding-up order being made in terms of its effect on the workforce, and its effect on the operation and the care and maintenance of the mine, and some environmental risks that may come to pass if an order for a winding-up is made.  Now, they are all valid considerations that need to be taken into account.  What he has deposed to in his affidavit of 17 February is a funding arrangement that has been put in place with a company called Clydesdale(?).  Of course, your Honour will remember that this came up on Monday afternoon, and your Honour made some observations about the Clydesdale funding agreement, and including about the fact that it contained a clause which enabled, in effect, the funding arrangement to be terminated on five days’ notice.
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Now, obviously Mr Hayes has taken onboard what your Honour has said about that, and that provision has been deleted from the funding agreement.  There is still this question about Clydesdale as the funder, because as your Honour knows from exhibit A1 at the hearing on Monday, that’s the letter from ASIC of 16 February, the auditor for Clydesdale has resigned in October 2025 because it is disputed, some of the accounting treatment in the Clydesdale accounts.  Now, Mr Hayes in his 17 February affidavit quite candidly says at paras 68-71, “I have not yet had the opportunity to investigate the financial position and the wherewithal of Clydesdale.”  And indeed for that matter, of course, it’s implicit 
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the appropriateness of agreeing to accept funding from Clydesdale.  Now, those were matters that came up on Monday, and we said that they were important issues to be resolved today, your Honour will recall.

Now, what’s happened since then is that we have another affidavit.  It’s been provided today on 18 February.  All this evidence will be read in due course, of course, your Honour, but I’m just giving your Honour an overview of my client’s position.  It includes--

HIS HONOUR:  This is a further affidavit of Mr Hayes?

WITHERS:  Yes.  I’m not sure if your Honour’s seen it.

HIS HONOUR:  Right.  That has not reached me, but that probably is not an obstacle to your saying whatever you were planning to say at this point.

WITHERS:  Yes.  It includes a letter for 17 February 2026 from Norton Rose Fulbright, who represent Clydesdale Engineering.  They have provided a letter which purports to reassure the administrators about the wherewithal of Clydesdale to fund the funding agreement, and the appropriateness of the use of the funds.  Mr Hayes, in his affidavit which your Honour has not yet seen, does refer to this letter.  He doesn’t actually say in his affidavit that he is satisfied by that response.  He just exhibits a letter.  So there is this ongoing question about the source of funds, being Clydesdale.  And we respectfully submit, as your Honour will have seen, in the situation where your Honour is being asked to, in effect, sanction an administrator conducting a sale process as using funds from a third party, well, the Court would need to be satisfied that it’s appropriate that the funds come from that third party, and that there be full transparency over the reasons why that third party has agreed to fund the administration.

So that’s the first point.  The second point we make about the reasons why your Honour ought to adjourn this matter consistent with the second paragraph of the interlocutory application, the 4 March date, is this; there is a lack of agreement between the deed administrators for the parent company.  That’s LPMA, one of which is Mr Brereton(?), and Mr Hayes, and the administrator for Tahmoor, about who should conduct the sale process.  And there has been an exchange of correspondence.  If your Honour has the affidavit of Mr Hayes of 17 February 2026.

HIS HONOUR:  Yes, just one moment.  The affidavit itself I have, yes.  Can I pause there.  So far as you are really indicating territory, I’ll treat that on the basis that no one needs to read the affidavit for that purpose.  It no doubt may be read at some later point, depending on what happens.  Beyond that--

WITHERS:  If and when it is read, we’re unlikely to have objections to it, your Honour.

HIS HONOUR:  Yes.  All right, so you were taking me to something in that.
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WITHERS:  Yes.  Mr Hayes’s position is that he should be responsible for undertaking the sales process.

HIS HONOUR:  I had seen that paragraph.  Can you just remind me of the number.

WITHERS:  It’s around about para 102, it starts, and then at 106 is the critical paragraph.  And you’ll see there, your Honour, that he says that, if the appointment as administrator continues, “I’ll endeavour to coordinate with William Buck to understand the work they’ve done to date.  I’ve informed William Buck that the process will need to be under the control of the company’s administrators, and no other party.”  And he says that he plans to reconsider the approach to the marketing process for the company and/or its assets to ensure steps are taken to preserve, and to the maximum extent possible, realise value for creditors of the company.

Then he goes on and explains his reasons for that in the paragraphs that follow, para 107, and also at 108, where he says that he plans to conduct an expedited sale process with investment banking assistance, and your Honour can see that there.  That is also the subject of some correspondence that your Honour will find in exhibit JH2, and that’s at p 986.  On that page, in that letter, your Honour will see that Mr Brereton has outlined, for the benefit of Mr Hayes, the process that has been undertaken thus far by the deed administrators for the parent company for the sale of shares in Tahmoor.

There’s a marketing campaign that’s been commenced, and expressions of interest have been procured, and what we know is that some expressions of interest have been provided.  And in that quite detailed letter, he sets out at p 987 to 988 the background to the docker, and the rationale for the sale campaign.  And there’s further information that’s provided about the proposed next steps at p 992 of the exhibit, which is p 7 of the letter, your Honour.  So Mr Brereton proposes to continue to conduct the sale process in his capacity as deed administrator for the parent company.

A response was provided by Wexted, and this is at p 995 of that exhibit.  To summarise this letter, Mr Hayes insists that in fact the administrators - here, Mr Johnson - should be the ones that conduct the sale process, and they express some difference of agreement about the manner in which Mr Brereton and his firm have been conducting the sale process.  And he says, “I’m prepared to coordinate with you” - this is over at p 996 - “in the conduct of the sale process, but ultimately, I need to be the one that is conducting it.

HIS HONOUR:  Sorry, just one moment.  I see.  And that’s the third dash point at the top of the page?

WITHERS:  That’s right, your Honour.

HIS HONOUR:  Yes, thanks.

WITHERS:  Now, we next have Mr--
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HIS HONOUR:  So you’re still in correspondence with this particular territory?

WITHERS:  Yes.  But I’m actually going to now take you - there’s no more correspondence in--

HIS HONOUR:  Yes.

WITHERS:  I’m going to take you in that exhibit.  But I next ask your Honour to please look at Mr Brereton’s affidavit, which is dated 17 February.

HIS HONOUR:  Yes.  I have that.  Thank you.  If you’d just give me one moment.  Yes, I have that.

WITHERS:  And he says, as he received, he’s responding - and if we go to para 10(C) on p 4.

HIS HONOUR:  Yes.

WITHERS:  He refers to Mr Hayes’ affidavit of 17 February, in which Mr Hayes says that he has asked Mr Brereton for the identity of the parties that had provided expressions of interest in acquiring the shares.

SPEAKER:  ..(not transcribable)..

HIS HONOUR:  Can I remind the parties who are online, this has been raised earlier, that you really need to remain muted, otherwise--

SPEAKER:  ..(not transcribable)..

HIS HONOUR:  --you will need to be disconnected.

SPEAKER:  Yeah, there’s the one near the George.  That’s a bit of a sharp uphill, all the way up to the top of the hill..(not transcribable)..hill.

HIS HONOUR:  For the parties present in Court, the person who has not remained muted will hopefully be disconnected.  All right.  Yes, Mr Withers.

WITHERS:  Thank your Honour.

HIS HONOUR:  So you were talking about para 10(C).
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WITHERS:  Yes.  That’s right, your Honour.  What he is responding to there is the evidence of Mr Hayes in his 17 February affidavit, where Mr Hayes says he had asked for the identity of the parties that had provided expressions of interest to the deed administrators.  And he says there that he is “still considering” that request, and we can see that in the fourth line, your Honour, including “given that the deed administrator’s the subject of confidentiality agreements with potential bidders as part of our ongoing process”.  “I’m also concerned that the provision of this information may be detrimental to the 
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interests of creditors of LPMA and undermine the process that we currently have underway.”  Then in subpara (D), he disputes what is said in Mr Hayes’ affidavit at para 107, that there’s been a limited market test conducted to date.  And he seems to dispute that characterisation, and says that there’s been “a comprehensive and structured process that’s been undertaken”, which is that which is set out in the 12 February letter that I just showed your Honour.

So then we have a further piece of correspondence.  This is in the affidavit.  May I hand this up?  Our learned friend’s affidavit of 18 February.

HIS HONOUR:  Yes.  Thank you.

WITHERS:  This is a further piece of correspondence that is exhibited to that affidavit.  Sorry, it’s an appendix to that affidavit.  It’s appendix E.

HIS HONOUR:  Yes.

WITHERS:  And may I ask your Honour to read paragraph - in fact, your Honour will need to read the whole letter, if I may ask your Honour.

HIS HONOUR:  Yes, all right.  Well, I’ll do that in a moment.  Could I just pause at the moment.  At this point, you are really in the process of identifying the issues that you wish to further investigate that are the matters that you suggest support the alternative position which Mr Sulan seeks?

WITHERS:  That’s right, your Honour.

HIS HONOUR:  Yes, all right.  Thank you.  Yes, I’ve seen that.  Thank you.

WITHERS:  Yes.  What we can see from that, your Honour, is that there is a disagreement about who should conduct the sale process.  Mr Brereton goes so far as saying that, if the sale process is conducted by the administrators to Tahmoor, that could have the effect of prejudicing the creditors of LPMA, and we know that Tahmoor is one of the creditors of LPMA.

HIS HONOUR:  I’m sorry.  Where is that?

WITHERS:  I’ll get your Honour a reference in just a moment.  It’s in the affidavits.

HIS HONOUR:  That’s in that letter, is it?

WITHERS:  I’m sorry.  It’s in one of the affidavits.  Mr Brereton, I think, says it.  I’ll just have to find it.  I’m taking this from para 10 of Mr Brereton’s affidavit.  I may be wrong in my interpretation of it, but it says that Tahmoor had a guarantor of a facility between LPMA and Clydesdale.  LMPA does not have the capacity to repay its debt, and therefore it’s not a contingent claim.  So that, as we understand it, is an indication that there is an indebtedness from LPMA to Tahmoor, but we stand to be corrected.
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Now, just going back to that letter that I was showing your Honour of 17 February.  In that letter, William Buck has said to Wexted, to Mr Hayes, that it shouldn’t conduct the sale process.  And one of the things it says is, in the third paragraph:

“We also respectfully observe that your position is compounded by the fact that your firm has no corporate finance and no transactional tax structuring, repertory, or resources, or resources-specific skills and expertise being brought to bear, unlike that which our sale campaign.”

There’s a word missing there.  But there’s a criticism being lobbed there by William Buck towards Wexted and its ability to conduct the sale process, and Mr Hayes hasn’t sought to address that criticism, no doubt because this letter was received only yesterday.  Then we go back to the beginning, to that affidavit itself of 18 February.  And if I may take your Honour to--

HIS HONOUR:  Are you moving away from this topic, or are you still on this topic?

WITHERS:  Still on this topic.  We see that, in para 17, he says, having reviewed that letter that I’ve just shown your Honour, the 17 February letter:

“I remain of the view expressed in paras 105 and 106 of my third affidavit, that it is necessary for the William Buck sale process to be revised, and for the administrators to assume control of that process, and ensure that it is run in the best interests of the Company’s creditors.”

Then over at para 19, he deals with the issue that your Honour is asked to determine today, which is whether there should be a two-week adjournment.  And he says that, yes, he:

“Did initially seek an adjournment of two weeks to avoid the value-destructive consequence of immediate liquidation set forth in my third affidavit, and allow me to continue my investigations into the affairs of the company.  Based on my discussions with investments banks, unlikely I will be able to begin a credible sale process in circumstances where my appointment remains in question and will be revisited within two weeks.  This position will be understood by prospective buyers, and will likely affect their confidence in the sale process, and appetite to invest time and resources in a diligence process.  They would also likely view the potential impending liquidation of the company as reducing the value of its assets.”

Then he goes onto say:
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“Via contrast, an adjournment to 28 April, i.e.  commensurate with an estimated time a sale process is likely to take would provide a better prospect of securing a bid price from reputable third parties above what I would expect to be available in a liquidation scenario.  It would also 
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provide better prospects for securing alternative financing necessary to complete such a transaction.”

So what we draw from all of that, your Honour, is Mr Hayes has got evidence about conducting a sale process in a way that would allow it to be completed sometime before 28 April.  And he says here that he wants to get started on conducting the sale process.  And what we respectfully submit, and this is basically the bottom line, your Honour, is that your Honour should adjourn the matter for two weeks because there’s actually a lot of uncertainty about three things; first, who exactly is going to be conducting the sale process?  Whether it be the deed administrators of LPMA.

There’s an allied question that’s been raised by the deed administrators about the capacity, and the experience and skills of Mr Hayes and his firm to actually undertake the sale process.  A question’s been raised about that.  It seemed unlikely, given the impasse between the deed administrators and the administrators about who can conduct the sale process, but that will be resolved within the next two weeks.  It seems like they are going to need some time to try to work that out, particularly given that the sale process that’s been conducted by the deed administrators is already underway.

So that’s the first point.  The second point concerns the Clydesdale funding.  The letter that was provided by Norton Rose in 18 February page affidavit, it’s supplement D.

HIS HONOUR:  Yes, thank you.  Yes.  Well, McDougall used to always infer, very sensibly it seemed to me, that solicitors’ letters prove nothing at all.

WITHERS:  I’m sorry, I--

HIS HONOUR:  But you have taken me to a solicitor.  I was drawing your attention to the frequent observation of McDougall J that solicitors’ letters prove nothing at all.

WITHERS:  Yes, your Honour.  That’s right.  I would respect--

HIS HONOUR:  It seems to me plainly right the solicitor says that someone has instructed them to say something.

WITHERS:  That’s all it is, yes.  And that’s what this letter is.  It does exactly what your Honour’s just describing.  The author of the letter says that he’s been told by his client, in effect, that the Clydesdale is in a healthy financial position, and ordinarily and historically provided funding to Tahmoor.  It says that “there is an accountant, or the auditor resigned”.  That’s at paras 1.13-1.15.  It said here, “We are informed” - at 1.14 - “that Clydesdale”--

HIS HONOUR:  I’m sorry, just one moment.  Where are you now?

WITHERS:  I’m at para 1.14 of the letter.
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HIS HONOUR:  Just one moment.  Yes, thank you.

WITHERS:  It says there that the auditor:

“resigned because it held different views on accounting treatment of a particular intra-group receivable, and a matter now being addressed with its new auditor.  This was, as far as we are aware, an accounting judgement call, not a financial misstatement issue, and relevantly, no other issues were raised by the auditor, including as to any ongoing concerned failures.  Our client is a financially-healthy subsidiary within the GFG Alliance, and it has not been accused of any irregularity by any authority.”

It says, next paragraph, “All financial statements to date are accurate, and the company is financially sound, and a new auditor has been appointed.”

HIS HONOUR:  Presumably Norton Rose Fulbright is there intending to convey its client’s position, rather than the result of its own inquiries into that subject matter.

WITHERS:  Well, that’s all it can do, and it doesn’t purport to do otherwise.  It’s conveying instructions from its client.  This letter is referred to in Mr Hayes’s affidavit.  That is at para 16, and there, Mr Hayes simply refers to, and annexes that letter to, his affidavit.  This is no criticism of Mr Hayes at all, because he only got the letter yesterday, but he does not say that he is satisfied with that response and does not intend to conduct any further inquiries.  So that is the second of the issues that is left unresolved.

HIS HONOUR:  Can I just pause there.  Because you have turned to that, I take it you have moved away from the question which you described as, who conducts the sale process?

WITHERS:  I’m now into the second issue, which is the capacity of Clydesdale to meet its funding arrangements, and also, of course, the appropriateness of the funder agreeing to take $40 million from Clydesdale.  That is the second issue.

HIS HONOUR:  Well, could I just go back to the first issue, because I wanted to highlight something that had puzzled me as I reviewed the material, and where I realised that I plainly did not have a clear understanding of what position the voluntary administrators of the two companies were taking, and on what basis.  Because on one view, this is much more than some administrative question of who has the conduct of the sale process.
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Because, unless I have missed something, if a sale of shares takes place by the voluntary administrators of LPMA, its proceeds will presumably be distributed in accordance with the deed of company arrangement, and, one might have thought, for the benefit of the creditors of LPMA, and not the for the benefit of the creditors of Tahmoor, to the extent they are different people.  Second, while the voluntary administrators of LPMA are talking of a sale of 
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shares in Tahmoor, unless I have missed something, they will require leave under s 437F of the Act to undertake that process, or at least to complete such a sale, because the company whose shares they wish to sell is in voluntary administration.

Third, their position seems to be that the shares in Tahmoor have value, and therefore, in the ordinary course, it would not be possible to obtain leave under s 444GA of the Act for the voluntary administrators in Tahmoor to sell the shares, because that will be prejudicial to the shareholders on the hypothesis the shares have value.  Fourth, as I understood Mr Hayes’ position, he contemplated a sale process which would require leave under s 444GA of the Act as an alternative to a sale of assets, and that presumably has the premise that LPMA’s shares have no value.

Fifth - again, unless I have missed something - if Mr Hayes conducts a sale process in Tahmoor, whether of shares under s 444(G)(A) or of assets, then the proceeds would be distributed to the creditors of Tahmoor rather than the creditors of LPMA.  So all of that would strike me as a little more than an administrative question, as who has conduct with the share price?  Yes.  And it wasn’t clear to me that either of the voluntary administrators had actually told me what, if any, analysis they had done, and how in particular they plan to resolve which set of creditors was going to benefit from any sale proceed.

WITHERS:  With respect, those are salient observations, your Honour, and they’re not addressed in the evidence.  So that is--

HIS HONOUR:  That in turn becomes a little troubling, because it’s all very well to model the returns to creditors, but you might well have thought you had to start with identifying the fact that there would be one.  And in particular, if for example the sale takes place in LPMA, then the return to creditors on its modelling may not exist.

WITHERS:  Yes, your Honour.  So when one considers those factors, given there is significant uncertainty about how the sale process is going to be conducted, and what would happen to the sale proceeds and all the matters that your Honour’s raised, our client certainly would be well within its rights to say it’s all too uncertain, and you should just make a winding-up order, your Honour.  But instead of doing that, my client has agreed to the proposal in subpara (2) of the interlocutory process that there be an adjournment until 4 March to give the administrators time to put forward a clear and certain proposal for the sale process, and to resolve questions of funding.  And also, because my client, as you will have seen, or perhaps not yet, we have an affidavit from my instructing solicitor that says, “There are certain assumptions and conclusions that are set out in Mr Hayes’ affidavit about the outcome in a sale process versus a liquidation that we have not had the ability to test or properly investigate in the time available.”

Now, that’s the third point as to why we respectfully ask that your Honour adjourn this matter until 4 March.  But certainly, the first two matters are matters of real consequence that would justify that outcome.
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HIS HONOUR:  Well, Mr Withers, just pausing there.  You’re, I think, explaining why your client will consent to a particular position.  Obviously, in one moment I will ask, and when you have finished everything you are saying, Mr Sulan what Mr Sulan’s client’s position is, because if Mr Sulan’s client is pressing for the larger adjournment, then that application will need to be determined.  And I’ll hear the parties if there’s any doubt about that.  But if that application is pressed, then I likely have to determine it.  Am I interrupting you, or is there something you wish to say that you hadn’t completed?

WITHERS:  Your Honour, I’ve said what I need to say by way of introduction.

HIS HONOUR:  All right.  The other matter I should draw to your attention, and it would also be relevant to Mr Sulan, is in principle, subject to hearing from substituting creditors and subject to any wider application that Mr Sulan is instructed to press, I am not likely to have a difficulty with adjourning to 4 March because there is, in effect, an extension of the reasoning that I adopted on Monday.  But there are perhaps two qualifications to that.  The first is, well, I think your client, that is CMI, contemplated that I would do so on the basis of an undertaking offered by the administrators, I am likely to accept that undertaking, because I would likely not make an order in that form.  Its particular fault seems to me to be that it contemplates a continuance of a voluntary administration in circumstances that ex hypothesi, the basis for continuing the voluntary administration and not proceeding to a winding-up may have collapsed.

So that if I were to adjourn the winding-up for a shorter period, it would likely be with a simple qualification that in the event of a default in funding, the matter be restored within one business day, when I would hear the parties as to whether I proceed to a winding-up.  Now, that raises a second matter, which has been raised by Mr Hayes’ later affidavit, which I should also identify now, so that parties have the opportunity to address it.  One difficulty today, in two weeks’ time and possibly ever, with any longer adjournment of the winding-up will be that if I am left in a state of lack of satisfaction as to the funder’s capacity to fund, then it is not likely that I would be adjourning for significant periods, as distinct from shorter periods, on the basis that one would know from week to week or fortnight to fortnight whether one had a funded voluntary administration or not, that being the product of whether this week or this fortnight, the funder had paid.

WITHERS:  Yes, your Honour.  As to the first point your Honour made, of course we’re perfectly content with that approach and what notation your Honour proposes to make.  And certainly, with respect, we would submit that if it’s adjourned until 4 March, that that will be a time for either a regime that is satisfactory to your Honour to be put in place, or the winding-up application to proceed.  One would think that the winding-up application, if there’s no further adjournment, would be relatively short.  There doesn’t seem to be a real contest that this company is insolvent.
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further instructions, I’d give you the opportunity to do that.  It seemed that presumably that the initial question is whether common ground has developed between the voluntary administrators and at least CMI as to a shorter adjournment, or whether your client still wishes, as would be its entitlement, to press for the longer adjournment that is its first alternative.

SULAN:  Yes.  I will go and get some formal instructions.  There’s a real chicken-and-egg problem here, because what the voluntary administrator - your Honour might recall this voluntary administrator has been in place for eight days, and has done what, on any view of the view of the world, is quite an extraordinary amount of work as to assessing the position.  And your Honour has no doubt seen his report about the alternatives.  And one thing no one at the bar table is going to stand up and say is an uncontrolled liquidation is in the interests of the creditors on the present material.  The problem that the voluntary administrator has, if he wants to obtain alternative funding, is he needs the sale process effectively underway, because the most likely alternative funder is going to be someone that is going to bid for these assets.  So if your Honour takes up Mr Hayes’ affidavit at para 108--

HIS HONOUR:  Yes.  I’m sorry, you’re talking about the 18 February affidavit of Mr Hayes?

SULAN:  The 17th.

HIS HONOUR:  Yes.  No, you’re not.  You’re presumably not.  You’re speaking about his first affidavit.

SULAN:  Well, it’s his third, but it’s 17 February 2026.  There’s now a fourth, being 18 February.

HIS HONOUR:  All right.  Just one moment.

SULAN:  But, your Honour, it’s the main one on this adjournment application.

HIS HONOUR:  Yes.

SULAN:  Has that at p 22.

HIS HONOUR:  Just one moment, if you wouldn’t mind.

SULAN:  We can provide your Honour a copy of it would assist.

HIS HONOUR:  I should have it, but just one moment.  Yes, I have it.  Thank you, yes.
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SULAN:  It might make sense to start with para 98, where Mr Hayes identifies the options available; (a) being an orderly sale process is conducted by the administrators, and then he sets out what that sale process may look like.  It may either be a deed of company arrangement, a sale of assets, or, if that is impossible, to begin to shut down the mine in an environmentally-safe manner, 
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and recommend that it go into liquidation.

Then he sets out the alternative, which I don’t think anyone at the bar table, including Mr Withers, is presently asking for, being an uncontrolled liquidation giving rise to value-destruction consequences.  Then he expresses the view that the funded voluntary administration is likely to provide a better return to creditors - which obviously includes Mr Withers’ client - than an immediate liquidation, for the reasons set out below.

And part of what he says, if one takes up 106 - he’s happy to coordinate with William Buck, but the process needs to be under the control of the company’s administrators, undoubtedly because the assets are those of the company, and he plans to undertake a marketing process.  He wants to have a clear and unambiguous commencement of sale process, as well as a retention of investment bank.

Then he says, in 108, importantly, “My current view is that an expedited sale process with an investment bank’s assistance will be able to be achieved within eight to ten weeks.”  He thinks he’s got what he needs under the funding agreement, although he’s very candid with the Court about not wanting to, or to seek alternative funding sources, and he would engage with respective bidders in this regard.

And then, if one takes up his latest affidavit, that’s where he says to the Court - and there’s a lot of inherent logic in Mr Hayes’s approach to this entire situation, but what he’s saying to the Court in the 18 February affidavit at para 19 is that the problem with, effectively, a two-week adjournment is it doesn’t enable him to provide the certainty to the market as to the credible sale process.

HIS HONOUR:  Well, can I pause there, Mr Sulan.  Because, in one sense, the Court has both a constraint and an advantage at the same time.  It’s a constraint because it’s a statutory provision.  It’s an advantage because it will promote clear thinking.  I’m required to apply a statutory test today.  The statutory test directs my attention to some things and not others.  So the statutory test, which is set in s 440A(2) of the Act, to adjourn the proceeding, at least under the 440A adjournment regime, is that the Court is satisfied that it is in the interests of Tahmoor’s creditors for the company to continue under administration rather than be wound up.

Now, one can contemplate situations where the answer to that question might be clear, although it may be that I don’t have any of those situations today.  The first was, one had a funding agreement with no uncertainty as to performance, and a clear conclusion that a funded voluntary administration would bring about a distribution to Tahmoor’s creditors which was larger in size than a liquidation.  That might be a clear result.
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the creditors of LPMA.  In those circumstances, the result to creditors in a voluntary administration in Tahmoor, on one view, could never be better than the result in a liquidation, because it would not exist.

Third, one might have a position that there was an unfunded voluntary administration and an unfunded liquidation which, as at one point Mr Gee had suggested on an earlier occasion, would in fact function in a similar way.  Now, ultimately I am not required to, and I am not permitted to under that section, ask questions like, what is the most convenient way for a voluntary administrator in Tahmoor to conduct a sale process?  There’s a much stricter specific question, looks to the benefit to creditors of Tahmoor.  And so far the Court has a broader power to adjourn, it’s likely to exercise that power on the authorities by reference to the same considerations.  Now, I’m not--

SULAN:  But not entirely the same considerations.

HIS HONOUR:  Yes.  Well, you’ll have the opportunity to make that submission.  But having said that, it is difficult to see why one would exercise a general adjournment on power, having been unable to form the view that it is in the interests of creditors of Tahmoor to do so.  Now, those observations are in no way adverse to the voluntary administrator’s position, but what I’m trying to do is simply indicate sooner rather than later that ultimately I’m likely to approach this matter in a disciplined way by reference to the statutory test that I’m directed to apply.  And so I would not be asking questions in a manner that distract attention from that statutory test.  Now, in a way that does highlight one difficulty, which is one has to be able to work out in the first place whether Tahmoor’s creditors are going to be able to get a distribution, and that may contemplate that there be a sale process in Tahmoor in order--

SULAN:  Which is what my client is intending.

HIS HONOUR:  Yes.  But it doesn’t seem to be what Mr Hynes’ client is contending.

SULAN:  But--

HIS HONOUR:  No doubt that will emerge in due course.

SULAN:  But with respect, that’s not relevant to my position, the fact that he might want to be doing something.

HIS HONOUR:  Well, I would have thought it’s plainly relevant to your position, because unless you can tell me why it is your client will be able to do what he says he wants to do, rather than Mr Hynes’ client doing what he says he wants to do, or both of you independently proceeding in opposite directions at full speed, then it will be difficult to model the outcome.

VIQ:SND		
		
SULAN:  Well, with respect, your Honour, it’s the assets of the company, and that is the process that my client will undertake in terms of the sale process.  And what he’s intending to is, as explained in his affidavit, a pretty orderly, 
.18/02/26	1	

standard process in circumstances of a voluntary administration involving the sale of an ongoing concern.

HIS HONOUR:  All right.  Well, Mr Sulan, could I just pause there for two things.  The first is to remind you that where we started was seeking to work out whether you would be pressing for the longer adjournment today, which was a matter as to which you would take instructions, or whether there was common ground at least between your client and CMI as to the shorter adjournment.

SULAN:  Yes.

HIS HONOUR:  And in a sense, that’s a preliminary question.  The second thing that I should observe is that if I had understood what you then put correctly, that submission might have got a little in front of Mr Hayes, because it wasn’t apparent to me from Mr Hayes’ evidence that he had abandoned a sale under s 444(G)(A) to adopt an asset sale at this point, or that he had concluded that he was in fact going to go his own way as to his asset sale in Tahmoor, irrespective of what was occurring in LPMA.  I’m not expressing a view as to whether that would be a good decision or a bad decision.  It just wasn’t apparent to me that Mr Hayes had got quite to the point that he’d made it yet.

SULAN:  No.  But perhaps I need to clarify my position that the position as to the structure of the sale is one thing, but in terms of the conduct of the sale, that is, we would be submitting, a matter for Mr Hayes in the circumstances in which he has been appointed.  And true it is, one would coordinate with Mr Hynes’s client.  But in terms of the process--

HIS HONOUR:  Mr Sulan, again, can I highlight that that may still be begging the question, and that’s not the first question we need to answer, which is, what’s happening today?  But what I’ve tried to highlight is that - again, unless I’ve missed something, and counsel can explain to me whether I have missed something - there is a significant difference between a sale in LPMA and a sale in Tahmoor.  The significant difference is, who derives the sale proceeds, and how are they required to distribute them?

And if that is so, then you can’t say the process is something for people to discover later, because the process is actually going to define who gets the sale proceeds.  And until I know who gets the sale proceeds, I can’t be satisfied that Tahmoor’s creditors will do better through a sale process.

SULAN:  Well, in many respects, as your Honour correctly observes, we’re in front of - or at least, the submission is in front of - where the process is up to.  But coming back to the fundamental - and I’ll go and get instructions - one of the complaints being made about what Mr Hayes is presently trying to do is his source of funding.  One of the difficulties that Mr Hayes faces is not being able to obtain alternative funding in the circumstances where he doesn’t have a clear sale process underway.
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Now, it may be, upon instructions, he sees where he’s at in the two-week time period, and tries to obtain whatever advances on the process he can in that period.  But the desire behind the 28 April date is to permit the sale process to be, in effect, vetted down so that it’s in the interests of, perhaps, Mr Withers’ client that there is much more certainty amongst the creditor pool as to the outcomes and the likelihood of the sale process being successful.  But I’ll go and get my instructions.

HIS HONOUR:  Mr Sulan, can I just again emphasise, in a sense, that comes back to where we started.  Your client is perfectly entitled to press, if he wishes, the adjournment for the longer period.  But what I sought to emphasise, really, out of fairness was that it is perfectly understandable that Mr Hayes would want a position where the sale process would proceed as well and as efficiently as possible.

But nonetheless, he may be operating in a world which is imperfect, in fact, because his funding is not secure - that is a question still to be determined - and he is plainly operating in a world where I’m required to apply a statutory test, and not a commercial test.  So my obligation is not to deliver the most effective sales process.  It is to apply the tests which the Act contemplates in respect of s 440A, and which may in turn inform the exercise of the Court’s general discretion.

SULAN:  I’ll take some instructions.  There’s obviously a matter Mr Hayes will reflect on, and whether we come back and seek the longer adjournment, I’ll inform your Honour of.

HIS HONOUR:  Yes.  I should emphasise, that is an open choice, and CMI consents to one position, but that in no way prevents you taking the other.

SULAN:  No.  And obviously, what Mr Hayes is emphasising in all of his evidence is he’s seeking to achieve the best outcome for the creditors of Tahmoor Coal.  That is his primary focus, and having applied his experience to this, he’s concerned about a two-week adjournment not achieving what would be in the interests of the creditors.  But let me take my instructions.

HIS HONOUR:  Yes.  All right.  Do you wish to do that now?

SULAN:  If I could have ten minutes.

HIS HONOUR:  Yes, of course.  It’s now 5 past 11.  I’ll adjourn until quarter past 11.  I should foreshadow that, if you reach agreement with CMI, I will invite supporting creditors to indicate whether anyone is in dissent, but equally, it’s not really apparent that any supporting creditor is likely to be in a position to proceed to a winding-up application today.  So it may be that in practical terms, there is not much alternative, much prospect, that a supporting creditor, even if it were to disagree with a view that UN CMI had formed, would be in a position to take a radically different position, at least today.  The Court will now adjourn until quarter past 11.
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SHORT ADJOURNMENT

HIS HONOUR:  Yes, Mr Sulan.

SULAN:  Thank your Honour.  My instructions are to seek the alternative relief, that is to 4 March.  Obviously, in that period of time my client will try to work cooperatively, including with Mr Withers’ clients to give some more certainty to a process, if we were to come back on the 4th or 5th to make a further application to seek to satisfy the test in 440 of the Act.  And that is that the application I press--

SPEAKER:  ..(not transcribable)..

HIS HONOUR:  Could I ask the parties who are online to please mute themselves.  If you do not do so, you will be disconnected.  Yes, Mr Sulan.

SULAN:  And obviously, as part of that process we would seek to clarify how the sale process and any proceeds would be dealt with in the administration of the company.  So that’s the application, and as I understand it, it’s not opposed by Mr Withers if put on that narrower basis.

HIS HONOUR:  Yes.

SULAN:  I myself have a difficulty on the 4th, and I don’t know what the Court’s availability is, but we were going to ask for the 5th.

HIS HONOUR:  Yes.  Well, I can accommodate the 4th, but just I hadn’t looked for the 5th.  So just give me one moment.  Yes.  Unfortunately, Mr Sulan, there is presently a full-day hearing on the 5th.  I would be anxious to accommodate you, if I could.

SULAN:  Is the 6th a possibility?

HIS HONOUR:  I’m sorry?

SULAN:  Is the Friday the 6th--

HIS HONOUR:  The 6th is in a worse position.  Mr Withers, are you available on the 5th?

WITHERS:  I’m available on the 4th, 5th or 6th, your Honour.

HIS HONOUR:  All right.  Well, Mr Sulan, it would be highly undesirable if in a matter of this complexity you were shut out at this stage.  I would have thought it promotes the efficient conduct of the proceedings for everyone if we seek to maximise your prospect of remaining in.

SULAN:  I’m grateful, your Honour.
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doesn’t know he’s giving it yet, transfer a matter to Brereton J on the 5th, and deal with the matter on the 5th.

SULAN:  Thank your Honour.

WITHERS:  But I may ask, your Honour, I have something in the Federal Court at 9.30.  It may be done by 10.  But if we could perhaps start at 10.15 to accommodate that, if it’s possible.

HIS HONOUR:  On the--

WITHERS:  On the 5th.  If we could start at 10.15, because I have something beforehand.

HIS HONOUR:  Yes.  Is that any difficulty for you, Mr Sulan?

SULAN:  No, your Honour.

HIS HONOUR:  All right.  Now, before we move too quickly to that step, I should obviously, if that step is to be taken, I will make that order.  And what I would propose to do is again make orders for further evidence and further submissions, but perhaps a little bit earlier in time, so they’re not coming quite as late as they came today.

SULAN:  Yes.

HIS HONOUR:  But before I take that course, I think the most efficient course is going to be if I call on parties who are appearing and supporting creditors one by one to see if any of you are opposed to my making that order.  And then, once that is done in the primary proceedings, there are likely consequential orders in the other proceedings.  Starting with you, Mr Hynes, is that suitable for you?

HYNES:  We consent to that course, yes.

HIS HONOUR:  Ms Styles for CS Gas, is that suitable for you?

STYLES:  Yes, your Honour.

HIS HONOUR:  I’m sorry, Mr Styles.  I do apologise.  And you do not oppose that course?

STYLES:  No, your Honour.

HIS HONOUR:  Yes.  Ms Stracey for ICOC, do you oppose that course?

STRACEY:  No, your Honour.

HIS HONOUR:  Thank you.  The persons on the phone, Ms Succar for Bingo, do you oppose that course?  Ms Succar, are you still with us?
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SUCCAR:  Apologies, your Honour.  The line cut out for a moment there.  I take no issue with the course that was proposed.

HIS HONOUR:  Mr Trichardt for Waratah Engineering?

TRICHARDT:  Your Honour, no objection to the course proposed.

HIS HONOUR:  Mr or Ms Adair for Coalfield Maintenance?

ADAIR:  No objection, your Honour.

HIS HONOUR:  Thank you.  And Ms Coimbra for Aurizon?

NAVEGANTES COIMBRA:  No objections, your Honour.  Thank you.

HIS HONOUR:  Thank you.  And Mr Ti for JBE Contracting?

TI:  I don’t take any objections, your Honour.

HIS HONOUR:  Thank you.  All right.  Now, what I have in mind doing is ordering the voluntary administrators’ further evidence and submissions by 4pm on 2 March, which is the Monday.  In fact, I could probably make that noon on 3 March, because presumably, the later they are, the more current they will be.  And CMI’s and any other party’s evidence and submissions by 4pm on 4 March.  Is that suitable?

SULAN:  It is for our part, your Honour.

WITHERS:  Yes, your Honour.

HIS HONOUR:  All right.  And, Mr Hynes, that’s suitable?

HYNES:  Yes, your Honour.

HIS HONOUR:  Yes?  All right.  I should deliver a very short judgment, and then indicate what the orders will be, and if the parties do not oppose, that will become the orders.  I think I should proceed on the basis - unless anyone sees any difficulty with this - that no evidence has been read in respect of the application.  The parties made submissions which draw attention to various things, but that evidence will ultimately be read on the next occasion if it remains relevant.

WITHERS:  We’re content with that, your Honour.

SULAN:  Yes, your Honour.

FOR JUDGMENT SEE SEPARATE TRANSCRIPT

HIS HONOUR:  Is there any difficulty with those orders?
VIQ:SND		
		

.18/02/26	1	


SULAN:  No, your Honour.

WITHERS:  Nothing.

HIS HONOUR:  Right.  Now, I will now call on the 2026 matter, where I expect that orders are likely to be consequential.  Any supporting creditors who do not wish to remain for that matter are of course welcome to withdraw.  Any other parties, including your client, Mr Hynes, who do not wish to remain, are welcome to withdraw.  Do the parties need me to adjourn briefly, or are you content to proceed directly?

WITHERS:  We’re content to proceed.

SULAN:  I’m content to proceed.

HIS HONOUR:  Yes, all right.  I call on the matter--

ADAIR:  Your Honour--

HIS HONOUR:  Yes, okay.

ADAIR:  My apologies, your Honour.  It’s Adair on behalf of Coalfield Maintenance.  I apologise if this was addressed on the last occasion, but I thought I’d just raise the issue of s 459(R), and whether an extension is required.

HIS HONOUR:  Yes.

ADAIR:  Again, I apologise.  I don’t have access to the online file.

HIS HONOUR:  It’s a perfectly fair question, and happily it was addressed on the last occasion.  And the time for determination of the winding-up has been adjourned to 31 March.

ADAIR:  Thank you, your Honour.

HIS HONOUR:  I thank you for raising that matter.  It is always helpful when parties remember that particular section.  Is there any further matter?  Right, thank you.  So any supporting creditors are now welcome to withdraw.  I’m sorry, just one moment.  I now call on the matter of Tahmoor Coal Pty Ltd, 2026/62876.  I should indicate to the parties that I am unlikely to require any substantial persuasion that the orders made on the last occasion ought to be extended mutatis, if I am allowed to say, mutandis to 5 March.  But obviously, you should indicate if that is what you seek.

SULAN:  Yes.  That was precisely the--

HIS HONOUR:  Yes, Mr Withers.
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WITHERS:  I formally announce my appearance with Mr Gee as an interested party in those proceedings, and we do not oppose that course of action.

HIS HONOUR:  Yes, all right.  I will deliver what will be a remarkably short judgment in the 2026 proceedings.

FOR CONTINUATION OF JUDGMENT SEE SEPARATE TRANSCRIPT

HIS HONOUR:  Now Mr Sulan, paragraph 2 amended the originating process to read by 10 March.  I suspect that can remain unchanged.

SULAN:  Yes, cause that’s just relief we’re seeking as opposed to what the Court is ordering.

HIS HONOUR:  Well then, I will add “and omitting paragraph 2”.

SULAN:  Yes.  Just in terms of the timing, I think one of your Honour’s orders said 10.15, which would be the day of the actual hearing.  I mean, it’s unlikely there’d be a draw down on the day, but would your Honour make it the 5 pm--

HIS HONOUR:  Yes.  I’m sorry, 5 pm?

SULAN:  Yes, on the day.

HIS HONOUR:  Yes.  Just one moment.  All right.  I’ll actually make it 7pm.

SULAN:  Thank your Honour.

HIS HONOUR:  Yes, all right.  Thank you.  Is there anything further, Mr Sulan?

SULAN:  No, your Honour.

HIS HONOUR:  No, Mr Withers?  All right.  I thank the parties for their assistance.  The court will now adjourn.

ADJOURNED TO THURSDAY 5 MARCH 2026 AT 10.15AM
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