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OF NEW SOUTH WALES
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BLACK J

THURSDAY 5 MARCH 2026

2025/00300503  ‑  IN THE MATTER OF TAHMOOR COAL PTY LTD 

NOTICE OF MOTION

2026/00062876  ‑  IN THE MATTER OF TAHMOOR COAL PTY LTD (ADMINISTRATORS 
APPOINTED) 

PART‑HEARD HEARING  

Mr CH Withers SC with Mr G Gee for the Plaintiff in proceeding 2025/00300503 and for Coal Mines Insurance  (interested party) in proceeding 2026/00062876 
Mr D Sulan SC with Ms K Dyon for the Defendant in proceeding 2025/00300503 and the Voluntary Administrator in proceeding 2026/00062876  
Mr J Hynes in proceeding 2025/00300503 for the Deed Administrators of Liberty Primary Metals Australia Pty Ltd 
Ms K Whittaker SC with Ms Williams for the liquidators appointed in the 2025/00300503 (interested party)

---

TELEPHONE LINK COMMENCED

HIS HONOUR:  I will first take appearances from parties present in court and then those online.

APPEARANCES IN COURT NOTED

WHITTAKER:  Your Honour, we are for Messieurs Fraser & Hall who will be the liquidators appointed in the 2025 proceedings, being proceedings being Mr Withers' proceedings, if Mr Withers succeeds.  At that time I will seek leave for my clients to appear in those proceedings.  And may I foreshadow that we would then seek to bring a s 477(2)B application for approval of the term sheet that I anticipate will be the subject of much ventilation between my learned friends, before I need to speak.  So that is what I am doing here, your Honour, and if I may, with your Honour's leave, remain in my seat rather than evacuating to the back of the Court?  

HIS HONOUR:  Yes.  So you may be here for some time before you are actively intervening. 
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WHITTAKER:  Yes, I understand that and I look forward to it. 

HIS HONOUR:  And presumably that application would be brought by interlocutory process in any winding up, would it?  

WHITTAKER:  Yes.  If I may say, I think that it has been foreshadowed it would be an originating process but of course it's not, it would be an interlocutory process in the 2025 proceedings. 

HIS HONOUR:  Yes.  I note that, thank you. 

Does that complete the parties appearing present in court.  Do I have any substituting creditors present in court?  Do I have any substituting creditors present by phone?  

PREVITERA:  Yes, your Honour.  You have Previtera P‑R‑E‑V‑I‑T‑E‑R‑A, initials BJ, for the supporting creditor Aurizon Operations Limited in the 2025 proceeding.  

HIS HONOUR:  Sorry, just one moment those on the phone, I have two more supporting creditors present in Court.

STYLES:  Mr E Styles, solicitor, for CS Gas, your Honour.  

HIS HONOUR:  Thank you, Mr Styles.  

TRACEY:  Ms E Tracey for ICOC Pty Ltd.  

HIS HONOUR:  Thank you, Ms Tracey.  Are there any other supporting creditors in court?  (No response).

Are there any supporting creditors by telephone who have not yet been called upon?   

JACKSON:  Yes, your Honour, Ms R Jackson appearing for supporting creditor Coalfield Maintenance Pty Limited. 

HIS HONOUR:  Thank you, Ms Jackson.  Are there any other supporting creditors who have not yet announced appearances? 

SUKKAR:  May it please the Court, Ms E Sukkar for supporting creditor Bingo Waste Services Pty Limited in the 2025 proceedings.  

RICKARD:  And may it please the Court, Mr Rickard appearing for supporting creditors Waratah Engineering and HBT. 

HIS HONOUR:  Thank you, Mr Rickard.  

Is there anyone else?  I should remind supporting creditors that you will likely not be called upon, unless any developments arise by which the plaintiff does not proceed.  We shall see whether that occurs but there appears to be no hint of that at this point.  

Now it seems to me the convenient course will be, given that orders have been made of evidence in one proceeding is evidence in the other, for all parties to read their evidence before anything else occurs.  And then, logically, I will deal with Mr Sulan's adjournment application in respect of the winding up.  

It is likely that I should not, depending upon the outcome of that, it may be that other applications made by the voluntary administrator may drop away because there would be, for example, no call for subsidiary applications if there is no continuing voluntary administration.  

SULAN:  I accept that. 

HIS HONOUR:  Yes.  So it may be convenient, Mr Sulan, for you to begin by reading any evidence.  I think what we also ought to do, although there are obviously previous occasions on which evidence has been read, to ask parties to identify any evidence from previous occasions on which they rely and perhaps to reread it today so that there is a clear indication of what evidence is relied on by the parties today. 

SULAN:  Yes, I can do that.  I have four affidavits.  Is your Honour working off the Court book?  

HIS HONOUR:  Well, a mixture of both, in the sense that I have previously collected materials, but I do have a court book and I will use that court book as a central resource going to other materials as necessary.  

SULAN:  I think that your Honour and I are doing a similar thing.  So I will give your Honour tabs as I go.  But can I first identify the further amended interlocutory process which is dated 3 March 2026 and your Honour should have it behind tab 30A. 

HIS HONOUR:  Yes, thank you.  

SULAN:  Your Honour sees the relief being sought in paragraph 1, being the adjournment of the originating process to 28 April, which is a period of about eight weeks. 

HIS HONOUR:  Yes. 

SULAN:  In support of that application I read the affidavit of Joseph Hayes of 17 February 2026, which your Honour should have at court book 22A.  

HIS HONOUR:  Yes, notwithstanding that affidavits have previously been read, I will take objections, if objections arise.  

Are there any objections to the affidavit of Mr Hayes dated 17 February 2026?  

WITHERS:  Not for our part, your Honour. 

HIS HONOUR:  I note the affidavit of Mr Hayes of 17 February 2026 is read without objection. 

SULAN:  And I tender exhibit JH2 referred to in that affidavit, which your Honour should have at court book 22B.  It is a lengthy exhibit, possibly in its own volume. 

HIS HONOUR:  I will mark exhibit JH2 to Mr Hayes' affidavit exhibit H1. 

EXHIBIT #H1 BEING EXHIBIT JH2 TO THE AFFIDAVIT OF MR HAYES OF 17/02/26 TENDERED, ADMITTED WITHOUT OBJECTION 

SULAN:  I then read an affidavit of 18 February 2026, which your Honour should have at court book tab 27. 

HIS HONOUR:  Yes.  Is there any objection to the affidavit of Mr Hayes of 18 February 2026?   

WITHERS:  No objection.  

HIS HONOUR:  I note the affidavit of Mr Hayes of 18 February 2026 is read without objection. 

SULAN:  Next I read the affidavit of Mr Hayes of 3 March 2026, which your Honour should have at court book 30A. 

HIS HONOUR:  I'm sorry, that was of 3 March, wasn't it, I think? 

SULAN:  Yes, it was. 

HIS HONOUR:  Just one moment.  I begin to move between bundles, but that will only take one moment.  

Now the version that I have doesn't show filing in the registry.  That's just an administrative matter.  Is your solicitor able to indicate whether it has been filed in the registry?  

SULAN:  It has.  I think it was filed with the interlocutory process, so it may be that it is part of the same file. 

HIS HONOUR:  I see.  Is there any objection to the affidavit of Mr Hayes of 3 March 2026?  

WITHERS:  No. 

HIS HONOUR:  I note that is read without objection. 

SULAN:  And I tender exhibit JH‑3 referred to in that affidavit. 

HIS HONOUR:  That, I suspect, I do not have.  It may be in the Court book.  Just a moment.  It is.  

I will mark exhibit JH3 to the affidavit of Mr Hayes dated 3 March 2026 exhibit H2.  

EXHIBIT #H2 BEING EXHIBIT JH3 TO THE AFFIDAVIT OF MR HATES DATED 3/03/26 TENDERED, ADMITTED WITHOUT OBJECTION 

HIS HONOUR:  I thank the party who has turned off their hold music.  I now give everyone one warning only, that the next person to put us on hold and play hold music for us, you will be disconnected, if it is possible to disconnect you alone, but if it is not possible to disconnect you alone, everyone will be disconnected.  So that is one warning only.  I won't give it again.  

SULAN:  Next I read the affidavit of Mr Hayes of 4 March 2026. 

HIS HONOUR:  Yes.  Is there any objection to Mr Hayes' affidavit of 4 March 2026?  

WITHERS:  No objection. 

HIS HONOUR:  I note the affidavit of Mr Hayes of 4 March 2026 is read without objection. 

SULAN:  I should indicate that I don't read the words in paragraph 10E of that affidavit after the word "outstanding".  So I don't read the words "and the definition of that term is not known as the term sheet has not been provided". 

HIS HONOUR:  Sorry, paragraph 10B?  

SULAN:  Sorry, E for Edward.  

HIS HONOUR:  Is it the whole of the paragraph that you don't read?  

SULAN:  No just the words after "outstanding". 

HIS HONOUR:  So the word "outstanding" is read?  

SULAN:  Yes. 

HIS HONOUR:  I have that. 

SULAN:  And I tender exhibit JH4 referred to in that affidavit. 

HIS HONOUR:  That I appreciate had been emailed to me but I have not printed the emailed exhibits. 

SULAN:  Does your Honour wish to have one or two copies?

HIS HONOUR:  Just one (handed up).  I think I am about to reach exhibit H3.  Does that mean one of the affidavits didn't have an exhibit? 

SULAN:  Correct, the 18 February affidavit had annexures. 

HIS HONOUR:  I will mark exhibit JH4 to the affidavit of Mr Hayes exhibit H3.  

EXHIBIT #H3 BEING EXHIBIT JH4 TO THE AFFIDAVIT OF MR HAYES
TENDERED, ADMITTED WITHOUT OBJECTION 

SULAN:  Next I tender one email and one letter.  They can either go in as a package or be separately marked.  Can I hand those up to your Honour?  

HIS HONOUR:  Yes. 

SULAN:  To identify them, the first is an email from a Mr Andy Davey D‑A‑V‑E‑Y of the Mining and Energy Union indicating support for the VA process to continue so as to continue the employment of the employees.  

HIS HONOUR:  Is there any objection to the tender of the email from Mr Davey?  

WITHERS:  Yes, there is.  In so far as it is hearsay and obviously the author of the document is not available for cross‑examination.  So it may be relevant to the fact that it has been sent, but there should be a limitation on it, in so far as it can't be relied upon for the truth of what it asserts.  Namely, that the Mining and Energy Union of South Western District supports the funded voluntary administration, and the reason for that being it provides employment for all permanent employees. 

HIS HONOUR:  Yes, all right.  So your position is that you would have required Mr Davey for cross‑examination had he been available?  

WITHERS:  Of course, yes. 

HIS HONOUR:  Then what I have in mind doing, Mr Sulan, is admitting the document subject to a limitation that is limited to the view expressed by Mr Davey and his claim to speak on behalf of the union, and does not prove the fact. 

SULAN:  Well, it is an interlocutory application.  We would press it on the basis that it does prove that that's the position of the‑‑ 

HIS HONOUR:  Well, if you wish to have it admitted, before the fact I reject it under section 135 of the Evidence Act, if Mr Davey wishes to express the union's view, he is perfectly welcome to attend, as are the many other persons who have taken the trouble to attend, and he has ample time to do so for the balance of today.  

SULAN:  Could I have it admitted with a section 136 limitation and if I seek to renew any application, I will do so during the course of the day?  

HIS HONOUR:  Yes.  I will presently admit the email from Mr Davey with a limitation under section 136 of the Evidence Act that it is limited to the view held by Mr Davey and his claim to speak for the union, and does not prove the fact. 

I will mark that exhibit H4.  

EXHIBIT #H4 EMAIL FROM MR DAVEY TENDERED, ADMITTED IN ACCORDANCE WITH HIS HONOUR'S RULING 

HIS HONOUR:  Is there any objection to the tender of the letter from Clydesdale Engineering?  

WITHERS:  Yes, it's the same objection, your Honour.  We seek a s 136 limitation and the facts asserted in this letter shouldn't be admitted for their truth. 

HIS HONOUR:  Mr Sulan, this is nothing more than a statement of view, on any event. 

SULAN:  I'm content for it to go in on that basis. 

HIS HONOUR:  I will admit the undated letter from Clydesdale Engineering Limited with a limiting order under section 136 of the Evidence Act that it is limited to the expression of its view and does not prove the fact. 

SULAN:  At least the copy I am looking at bears a handwritten date of 4 March. 

HIS HONOUR:  Thank you.  I note that letter is dated 4 March 2026.  And I will mark that document exhibit H5.  

EXHIBIT #H5 LETTER DATED 4/03/26 TENDERED, ADMITTED IN ACCORDANCE WITH HIS HONOUR'S RULING 

SULAN:  Obviously my learned friend can read his material, but that's it for me.  I have requested Mr Fraser to be available for cross‑examination. 

HIS HONOUR:  Yes. 

SULAN:  So I will not object to the affidavit on the understanding that Mr Fraser will be made available.  

There was also ‑ just before I stood up to announce my appearance ‑ a late flurry of paper coming my way in terms of other affidavits.  I will just have to see what's ultimately read and see if I can deal with it on the run.  But I am not entirely sure what my learned friend is reading yet.  So if I could at least note that and put a bookmark in at this point. 

HIS HONOUR:  Yes. 

SULAN:  Thank you, your Honour.  

HIS HONOUR:  And I will engage in the process by which all affidavits are read and all evidence is tendered before anyone who has been required for cross‑examination is cross‑examined.  

WITHERS:  I read the affidavit of Liam Maguire which is affirmed on 18 February 2026.  It is in Court book 25A.  

HIS HONOUR:  Yes, can I pause there.  I had begun by inviting the parties to read all of the evidence on which they relied.  I probably should have been a little bit more precise because no doubt your client would have some affidavits that go only to a winding up application, if the adjournment application is unsuccessful.  So it probably is not sensible to read those affidavits at this stage, unless you think it is necessary to do so. 

WITHERS:  No, that was exactly the course I was proposing to adopt. 

HIS HONOUR:  All right.  So they can be read separately if and only if we reach a winding up. 

WITHERS:  Yes.  

HIS HONOUR:  You are beginning with Mr Maguire's affidavit of 18 February, was it?  

WITHERS:  That's right, at tab 25A. 

HIS HONOUR:  Yes.  Is there any objection?  

SULAN:  No. 

HIS HONOUR:  In fact, what I will do is I won't call on the parties for objections any more, but please feel free to jump up if there is one. 

I note the affidavit of Mr Maguire of 18 February is read without objection 

WITHERS:  I tender exhibit LM2 which is at Court book tab 25B. 

HIS HONOUR:  I will mark exhibit LM2 to the affidavit of Mr Maguire exhibit CMI1 in the application. 

EXHIBIT #CMI1 BEING EXHIBIT LM2 TO THE AFFIDAVIT OF MR MAGUIRE DATED 18/02/26 TENDERED, ADMITTED WITHOUT OBJECTION 

WITHERS:  Next I read the affidavit of Liam Maguire affirmed 4 March 2026 and that's at court book tab 35. 

HIS HONOUR:  That was Mr Maguire?  

WITHERS:  Yes, 4 March. 

HIS HONOUR:  I note the affidavit of Mr Maguire of 4 March 2026 is read.  Yes. 

WITHERS:  Next I read the affidavit of Shaun Fraser sworn 4 March 2026 which is at court book tab 33A.  

HIS HONOUR:  I note the affidavit of Mr Fraser of 4 March 2026 is read.  

WITHERS:  I tender exhibit SF1 which is at court book tab 33B. 

HIS HONOUR:  One moment, I am not sure that I have that.  That has not reached me at this stage, that's no criticism.  It was one of the emailed exhibits which was to be delivered. 

WITHERS:  I have a copy of SF1 (handed up).  It sounds like your Honour has everything else. 

HIS HONOUR:  I will mark the exhibit SF1 to Mr Fraser's affidavit of 4 March 2026 exhibit CMI2.  

EXHIBIT #CMI2 BEING EXHIBIT SF1 TO MR FRASER'S AFFIDAVIT OF 4/03/26 TENDERED, ADMITTED WITHOUT OBJECTION 

WITHERS:  I seek leave to hand up two further affidavits filed in court.  One is from Mr Fraser of 5 March and the next is an affidavit of a Michael Gordon Sloan from Ashurst also dated 5 March, and his exhibit.  These are the affidavits that have only recently, moments ago, been provided to Mr Sulan.  So if Mr Sulan requires time to look at them, we have no objection, of course subject to your Honour's views (handed up). 

HIS HONOUR:  And these have not been filed in the registry?  

WITHERS:  Yes, they have to be filed in court. 

HIS HONOUR:  The first step is to grant leave to file the affidavits in court.  

I grant leave to file in court an affidavit of Mr Fraser dated 5 March 2026.  If you just give me one moment to glance through that affidavit.  Yes, I have seen that.  

I also grant leave to file in court the affidavit of Mr Sloan dated 5 March 2026.  

On one view, these have a connection with a later application in which Ms Whittaker may have a role, but I take it you are reading them now for completeness?  

WITHERS:  Yes, your Honour. 

HIS HONOUR:  Mr Sulan, any objection to these affidavits?  

SULAN:  No.  Obviously the second Fraser affidavit has relevance to matters that I will wish to ask some questions of Mr Fraser.  And I would just need a short period in which to get some instructions before Mr Fraser gives evidence.  But other than that I don't object. 

HIS HONOUR:  Yes.  Well, obviously if you could do what you can to obtain instructions while we are dealing with other matters.

SULAN:  Yes.  

HIS HONOUR:  But if you need a short adjournment‑‑  

SULAN:  And when I say "short", I mean no more than five to ten minutes. 

HIS HONOUR:  There should be no difficulty with that.  There was no objection to the affidavit of Mr Sloan.  

I note the affidavit of Mr Sloan is also read without objection.  You seek to tender the exhibit to that?  

WITHERS:  I do, your Honour, yes. 

HIS HONOUR:  I will mark the exhibit to that affidavit exhibit CMI‑3.  

There was also an exhibit to Mr Fraser's affidavit, do you seek to tender that as well?  

WITHERS:  Yes, I do. 

HIS HONOUR:  That's my mistake.  I will mark the exhibit to the affidavit of Mr Fraser exhibit CMI3.  The exhibit to the affidavit of Mr Sloan will be exhibit CMI4.  

EXHIBIT #CMI3 BEING THE EXHIBIT TO THE AFFIDAVIT OF MR SLOAN TENDERED, ADMITTED IN ACCORDANCE WITH HIS HONOUR'S RULING

WITHERS:  I think your Honour may have actually already marked exhibit SM1. 

HIS HONOUR:  You are right.  I note that exhibit SF1 to Mr Fraser's exhibit was exhibit CMI2.  And Mr Sloan's affidavit is exhibit CMI3.  

WITHERS:  Thank you, your Honour. 

HIS HONOUR:  Does that complete the evidence on which you rely, Mr Withers?  

WITHERS:  It does, your Honour. 

HIS HONOUR:  Dealing with the parties in court.  

Mr Hynes, is there any evidence on which you rely?  

HYNES:  There is none, your Honour.  Could I just clarify my client's position in these proceedings.  

HIS HONOUR:  Yes. 

HYNES:  In terms of Mr Sulan's latest application which seeks an adjournment, my clients, who of course are the Deed Administrators of the holding company Liberty Metals.  They neither consent nor oppose it.  

I might just point out an event that had transpired.  That is Mr Hayes latest affidavit of yesterday evening of 4 March refers to a statement made in the Committee of Inspection meeting on the 3rd, made by a representative of my client, that their sale process had paused.  

I can confirm that my client's sale process has stopped.  It seemed to my client that there is no practical prospect of it having any future.  If the company is wound up in liquidation, the liquidator will naturally run that process; and of course if Mr Sulan succeeds in his application, there seems to be no prospect of collaboration between Mr Hayes and my clients, which my clients need for their sale process to work.  So this may, to the extent that there is uncertainty as to who will be running the sale, that issue seems to have receded. 

Finally, your Honour may recall there was a suggestion that my clients propose to be liquidators should your Honour allow Mr Withers' application.  My clients no longer have regard to the affidavit of Mr Fraser of yesterday or what is said in that affidavit, in so far as his experience is concerned and his investigations in terms of funding.  My clients no longer proffer themselves up as liquidators. 

Finally, your Honour, one thing I just noticed in this affidavit handed to me just a moment ago of Mr Sloan of 5 March 2026, it refers in paragraph 21 to supporting creditors in the winding up.  It refers first to Liberty Primary Metals.  That isn't a correct characterisation of my client.  

HIS HONOUR:  Yes, just one moment.  

HYNES:  That's paragraph 21.  It may be a correction to just delete the words‑‑ 

HIS HONOUR:  I note if there was truly a dispute about that matter and if anyone thought it mattered, it can't really be addressed by you're telling me from the Bar table that the witness is wrong. 

HYNES:  I accept that.  

HIS HONOUR:  Yes.  Now is anyone else required for cross‑examination other than Mr Fraser?  

SULAN:  No, your Honour. 

HIS HONOUR:  So, Mr Sulan, you need your adjournment now?  

SULAN:  Yes, if I could.  

HIS HONOUR:  Is there anything else to be done before you have your adjournment?  

SULAN:  Not from my part. 

WITHERS:  No, your Honour. 

HIS HONOUR:  You are asking for five to ten minutes?  

SULAN:  Yes.  I was going to suggest perhaps five past 11, if your Honour was prepared to allow that.  

HIS HONOUR:  Does anyone see any particular difficulty with that course?  

WITHERS:  No, your Honour. 

HIS HONOUR:  I will adjourn until five past 11.  

SHORT ADJOURNMENT 

HIS HONOUR:  Mr Sulan, if you would just pause for one moment.  

SULAN:  Yes.

HIS HONOUR:  Does anyone else have anything to raise before Mr Fraser is called, because otherwise it occurs to me that there is one matter that I should raise?  No. 

SULAN:  I also have one matter to raise. 

HIS HONOUR:  You raise your matter first. 

SULAN:  We have Mr Davey en route from Wollongong and on the assumption that he arrives ‑ and I can provide my learned friend with an outline of the evidence I propose to call from Mr Davey ‑ my application, at an appropriate time, would be to reopen to lead evidence from Mr Davey.  And I'm happy to proceed with the Mr Fraser cross‑examination, but I wouldn't want my learned friend to then raise some point that my case was closed and I couldn't make that application because I had proceeded with Mr Fraser.  But in the interests of time and expedition and given the nature of the application, I would wish to at least flag that I will make that application, should Mr Davey arrive, and I can provide my learned friend with an outline. 

HIS HONOUR:  Yes, all right.  Is there any particular difficulty with that course, Mr Withers?  

WITHERS:  Yes.  There was a timetable for the provision of evidence from our learned friends which was Monday.  It is something like this, the position of the union is something that obviously would have been of relevant consideration for our learned friends, they would need to explain to your Honour why no affidavit evidence was served on behalf of Mr Davey in the time provided for and I wouldn't be given any notice of the reasons, the actual reasons why the union would support the funded voluntary administration, be asking to cross‑examine without any notice for the reasons for it or any opportunity to explore it.  In the absence of explanation why this wasn't done earlier, your Honour shouldn't permit it. 

HIS HONOUR:  Mr Withers, that was perhaps addressing a wider question than I was intending to ask.  No doubt if there is an application to lead what is plainly going to be late evidence, then that can be dealt with on its merits when it arises, it may depend in part on what is in the proof of evidence.  So that can be dealt with at that point.  But I take it there is no difficulty with the fact that Mr Fraser has been cross‑examined before Mr Davey has led evidence?  

WITHERS:  No, no difficulty. 

HIS HONOUR:  That's all I was trying to raise at this point.  

Mr Sulan, it occurred to me that there is one other matter which I should raise with you. 

SULAN:  Yes. 

HIS HONOUR:  It is a matter that would have arisen in closing submissions, but it occurred to me while I was adjourned that I should raise it now, in case it is something as to which Mr Hayes would need to give oral evidence or would wish to give oral evidence and as to which Mr Withers may wish to cross‑examine him.  And that might need to be dealt with before Mr Fraser was cross‑examined.  And it may be the issue doesn't arise, but I should highlight it so that it becomes clear whether the issue does or does not arise. 

The further amended interlocutory process seeks an adjournment of the winding up for a period to 28 April 2026 which, as you have noted, is about eight weeks.  And Mr Hayes, in his evidence, devotes some effort to explaining why he considers that such an adjournment of that length is appropriate, including, as I understand it ‑ and to put it in broad terms ‑ indicating his view that potential purchasers of assets of the company may not engage if he is appointed, if the winding up is adjourned for less than that period, and indicating that his explorations of alternative funding sources may not be successful or the parties may not engage with them or will not engage with them if the winding up is not adjourned for that period. 

It is, of course, possible ‑ and this is not new news because it has been expressly raised on previous occasions ‑ that the Court would not be persuaded that it should adjourn the winding up for eight weeks, and that is because, on one view of the evidence, there can be little confidence that funding will be available to Mr Hayes, other than on a week by week basis, because one could be satisfied that funding is available when it arrives and not before.  

Now I wanted to highlight that because there are two possible implications of that.  The first is it simply doesn't arise because Mr Hayes' application is for an adjournment of eight weeks and an adjournment of eight weeks is what he wants, and he doesn't want anything less than that.  And on one view that is what his evidence is telling me. 

The alternative is Mr Hayes, in fact ‑ notwithstanding his efforts to explain why only eight weeks is suitable ‑ considers that two weeks is good.  

So I needed to raise that to see if there is an issue there and if there is anything that Mr Hayes would wish to say in respect of, if it is to be put in closing submissions, that his evidence shouldn't be understood as indicating that only eight weeks is suitable 

SULAN:  Yes. 

HIS HONOUR:  So that completes the identification. 

SULAN:  I am grateful for that, your Honour.  I am very reluctant to stand it down but it may be that that's the appropriate course.  

I do note in my further amended interlocutory process I do have "such further other order as the Court sees fit".  May I comment on the sort of matter that your Honour is raising with me.  The other aspect of all of this, which I should take some instructions about, obviously Mr Hayes' 3 March and 4 March affidavit, he does tell your Honour about the interest of potential funders that are engaging, I might put it, on the sidelines.  And the other matter which is now new to Mr Hayes is of course Mr Fraser's proposed funding and his interest in funding a process, at the moment a funded liquidation process.  

So it may be that what I need to do is find out from Mr Hayes whether he does want an alternative put to the Court and, if so, identify it clearly for Mr Withers and your Honour, along with if I wish to lead any evidence from Mr Hayes as to a shorter period. 

HIS HONOUR:  I think, subject to hearing from Mr Withers, I should give you the short adjournment to take instructions as to that matter. 
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And I think you should also take that as an invitation to Mr Hayes to explain, if he wishes to, why his evidence emphasises the importance of having the full adjournment so strongly if, in truth, the full adjournment is not necessary, and half of it or a quarter of it is sufficient.  I don't require it as necessary for me to cross‑examine Mr Hayes on that matter, but I am exposing, as a matter of procedural fairness, that there will be, on one view, a tension between evidence that so strongly emphasises the need for the full adjournment, and the development of an alternative position which abandons that approach.  So I wish to give you the opportunity to take instructions.  I would certainly give Mr Hayes an opportunity subject to him, for Mr Withers, to explain, to say anything he wishes to do to reconcile those two positions if he wishes to do so.  

SULAN:  Yes, I'll certainly get instructions.  I don't think I'll be in abandonment of the argument point but there's the question of whether there's a sensible fallback within the confines of the evidence that Mr Hayes can give. 

HIS HONOUR:  Again, Mr Sulan, without wishing to be unkind, but equally wishing to be direct, by "abandonment", I mean the proposition that we need eight weeks because funders will not engage with us with less than eight weeks, and purchasers will not seriously negotiate with less than eight weeks, is not obviously easy to reconcile with a proposition that four weeks is sufficient or two weeks is sufficient. 

SULAN:  Yes. 

HIS HONOUR:  So in a sense, the movement to an alternative abandons a position which says only the full adjournment is sufficient. 

SULAN:  Let me get some instructions.  It's probably important to do it in a formal sense.  

HIS HONOUR:  I appreciate we've adjourned once already but this matter is of significance.  Is ten minutes sufficient?  

SULAN:  That's plenty of time, thank you. 

HIS HONOUR:  Mr Withers, I take it there is no difficulty with that course?  

WITHERS:  No, your Honour. 

SHORT ADJOURNMENT 

HIS HONOUR:  Yes, Mr Sulan?  

SULAN:  Thank you for the time, your Honour.  I'm instructed to make an application on the basis that your Honour has previously dealt with, namely, that the adjournment of the winding up process be or that the winding up process be adjourned to 26 March or thereabouts, depending on the convenience of the Court, that it's a three‑week period, and I would seek your Honour's leave to adduce some evidence from Mr Hayes to explain to the Court as to why that date is sought, and I understand my learned friend Mr Withers tells me that course. 

HIS HONOUR:  Yes, I'm sorry, is that in the alternative to the application that was previously brought or is that substituting?  

SULAN:  I think we'll substitute so we won't put the eight‑week adjournment on the basis that if your Honour's not persuaded by my three‑week adjournment, then it's possible that your Honour isn't going to reach the eight week. 

HIS HONOUR:  I'm sorry, is that an abandonment ‑ I don't use that word pejoratively ‑ is the position that you are now not seeking to adjourn for the longer period specified in your amended interlocutory process, and are now seeking to adjourn only to 26 March, or are you maintaining both possibilities?  

SULAN:  I'm going to maintain both.  I think I'm realistic that if your Honour's against me on a three‑week adjournment on a nonstatutory test basis, if I can put it that way, it will be hard to persuade your Honour, but I do have both applications in play as we speak now. 

HIS HONOUR:  Yes, but just to be clear, the applications are maintained in the alternative?  

SULAN:  Yes. 

HIS HONOUR:  And you are seeking to lead oral evidence from Mr Hayes in that respect?  

SULAN:  Correct. 

HIS HONOUR:  Is there any objection to that, Mr Withers?

WITHERS:  No.  I just want to get on with it, your Honour. 

ATJ:CAT		
		
HIS HONOUR:  Yes, all right, if Mr Hayes can be called.  
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<JOSEPH HAYES, SWORN(11.34AM) 

<EXAMINATION‑IN‑CHIEF BY MR SULAN 

Q.  Is your name Joseph Hayes? 
A.  Yes, it is. 

Q.  Are you an insolvency practitioner? 
A.  I am. 

Q.  Is your business address level 17, 68 Pitt Street, Sydney? 
A.  Yes, it is. 

Q.  And you've sworn at least four affidavits in these proceedings? 
A.  I have. 

Q.  One of 17 February 2026, correct? 
A.  Yes, that's correct. 

Q.  One of 18 February 2026? 
A.  Yes. 

Q.  One of 3 March 2026? 
A.  Yes. 

Q.  And one of 4 March 2026? 
A.  Correct. 

Q.  And is it correct that you have instructed me as your counsel to make an alternative application for an adjournment of the winding up process for a period of three weeks to around 26 March? 
A.  I have done so. 

Q.  And that's an instruction you gave me a short time ago? 
A.  Correct. 

Q.  Can you explain to his Honour why you consider an alternative application of three weeks to be an appropriate amount of time to seek from the Court to adjourn the winding up proceeding? 
A.  I can.  I've been listening carefully to all the concerns of the parties about the nature of the funding that the administrators presently enjoy.  Whilst that funding is being delivered to us regularly and weekly, I recognise and acknowledge there are concerns about the ongoing uncertainty of that, that are fair.  It's important to me that I can demonstrate to the Court and creditors that I can obtain more security in my funding sources.  In the last two weeks since the last adjournment, I think we've advanced quite materially and positively in that way.  We've got five or six parties working actively in our data room now to provide us with more certain alternative and independent funding.  Those negotiations and discussions unfortunately at this point are incomplete but are quite positive.  
When reflecting upon the instruction I gave you to change to three weeks, I guess I'm hearing that we need to try and respond to that issue quite quickly if we can.  I think a three‑week adjournment will present me with two things I can respond to the Court on.  Firstly, given the status of those discussions and other things I've heard, I'm more confident now that we can close a satisfactory arrangement with an alternative funder in the next three weeks.  The reason for that really is because I think we have the business under control, and I think there's a bit more confidence in the process we have been working with than there was two weeks ago.  

I note my evidence in that affidavit that refers to my sense of the need for a longer adjournment to advance the sale process.  Whilst I think that's ideal, I don't think that process is detrimentally affected by a three‑week adjournment.  I think I can undertake some preliminary work with bidders so I can respond to the Court in three weeks' time if that's the case, and say that that time hasn't been wasted in relation to the sale process.  So just in summing that up, I feel that where we are with the stability of the business, we will be able to close a reasonable funding agreement within that period, and secondly, that I don't think the time is wasted in relation to my evidence around the sale process. 

Q.  And you referred to a data room and people in the data room.  Can you just explain that matter to his Honour? 
A.  Yes, I can.  At the commencement of the appointment, we established an independent data room controlled by the administrators.  That's a well populated data room now.  It's been established for the two reasons.  One is to assist with this bidding process for replacement capital, and secondly, to be ready for a sale process.  It's a comprehensive data room, and yes, I think the last two weeks has given us a good opportunity to close that issue out as well. 

Q.  And how many participants are there in the data room, did you say? 
A.  We have six participants at the moment, and we're talking to a set of parties. 

Q.  Are those participants interested in the funding component or the purchase component or both? 

WITHERS:  I object.  Form of question, your Honour. 

HIS HONOUR:  Yes. 

SULAN:  I'll ask it.  I'll withdraw the question. 

Q.  What precisely are those parties interested in, as they are, in the data room, to your knowledge? 
A.  It's usual, and to my knowledge, it's usual in these cases that funders take a pretty good look at these kind of businesses.  Some of them will be interested in replacing certain elements of secured debt.  Some of them will be interested in funding the administrators, replacing the present funding arrangements, and others will be interested in extending that further to funding a bidder.  It's early of course to form a view on that.  I'm principally focused on 
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making sure the funding we do have is replaced in a satisfactory way. 

SULAN:  That's the evidence, your Honour. 

<CROSS‑EXAMINATION BY MR WITHERS 

Q.  You've said in your affidavit of 3 March, Mr Hayes, that a sale process will take around about eight weeks from now.  Is that right? 
A.  That's correct, yes. 

Q.  In your third affidavit which was the affidavit of 17 February, you said that the sale process would take about ten weeks? 
A.  That's correct, yes. 

Q.  But you've done around about two weeks' worth of work, but your present estimate, is this right, is the sale process would take still around eight weeks from now? 
A.  Yes, that's correct. 

Q.  One of the things you had difficulties with when Wexted was saying that they wanted to continue to conduct sale process was a lack of certainty about who was going to be selling either the assets or the shares in Tahmoor, is that right? 
A.  That's correct, I did say that. 

Q.  Another thing that you spoke about in your affidavit is the lack of certainty that was arising out of the ongoing piecemeal adjournment of these proceedings? 
A.  Correct. 

Q.  Because this would give rise to, to your mind, a potential risk that the administration might come to an end.  Is that right? 
A.  That's correct. 

Q.  That was, to your mind, a potential disincentive for bidders to engage in the process because the administration might come to an end? 
A.  That's ‑ yes. 

Q.  You also said there was a potential disincentive for funders to actually commit to providing funding because the administration might come to an end? 
A.  Yes. 

Q.  So it seems based on that, doesn't it, that if you have three weeks from now to make some enquiries and try to secure some funding, there will be, during that time period, this ongoing uncertainty about whether the administration will continue? 
A.  I think it's fair to say that.  I've got some comments on that as well, so. 

Q.  But it is right, isn't it, that in that three‑week interim period that you now seek, there will be this ongoing uncertainty about whether or not the 
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administration can continue? 
A.  Yes, that is fair, and I do think though that recognising the principal issue of concern to the Court and the creditors, it seems important to me that I focus on that and resolve that with certainty, recognising that it's imperfect in relation to the sale process, but I focus on that principally, however, I don't think all of that time is necessarily lost.  We do know a fair bit more about the business now than we knew some weeks ago, and I think we can have some positive engagement with bidders that advances that process, albeit I recognise that it's imperfect. 

Q.  You just say that you now need to focus on and resolve that uncertainty of the funding arrangement?
A.  I think that's correct, yes.

Q.  And you've always been concerned, haven't you, about the funding arrangements that the company has in place with Clydesdale? 
A.  I've enjoyed them, I've enjoyed them and they've been paid on time, but it would be, just hearing the mood of creditors and understanding the discomfort around this, yes, it's obvious I need to try and take steps to replace that, and that's what we've been doing. 

Q.  Wasn't that obvious several weeks ago? 
A.  Yes, it's been obvious since the beginning, yes. 

Q.  When you say the beginning, what time period are you referring to? 
A.  Well, we took the funding that was available to us when the appointment began on 9 February, and it was almost instantly apparent to me that creditors were concerned about that, and so I reflect that concern. 

Q.  So in the period since 9 February, you've known that creditors have been concerned about the sources of funding? 
A.  I've known creditors have been concerned about sources of funding.

Q.  And it's now 5 March, and in the interim period, you haven't been able to secure any alternative sources of funding?  
A.  No, we've advanced that, but it's fair to say we don't have it consummated, yes. 

Q.  You've tried to find out from the representatives of Clydesdale who in fact is standing behind the funding that Clydesdale is providing, haven't you? 
A.  Yes, we have. 

Q.  You haven't been able to find out, have you? 
A.  I think we found out more, but yes, we haven't been able to identify with accuracy the sources of those fundings. 

Q.  You also haven't got a satisfactory answer to what has actually been happening in relation to the resignation of Clydesdale's order, have you? 
A.  No, I've raised concerns about that, but ‑ and I've been told that that resignation was for particular reasons which I've dealt with in my affidavit. 
Q.  Yes, I see.  Coming back to what I was asking you about before, if there's a delay for three weeks while you were given a further opportunity to try to secure alternative sources of funding, that means there will be this ongoing uncertainty during that time about whether or not the administration is going to come to an end? 
A.  There will be uncertainty, yes. 

Q.  So that problem that you've described in your affidavits attracting bidders when there is ongoing uncertainty about whether the administration will continue, that problem will continue to exist for a further three weeks? 
A.  Yes, except to say that I think given the work we've done and the positive nature of the way that, at least in my view, the administration has been handled, I think we're a better chance of engaging with bidders in a positive way in the next three weeks that doesn't completely derogate that process. 

Q.  But really, ultimately, you'd have to tell his Honour, wouldn't you, that you'll be starting the process of gathering bids really in about three weeks' time once you've resolved that funding uncertainty? 
A.  I don't think so.  I think I'll do the best I can to advance that process in some way as I suggested from 9 March, but yes, I won't be able to say that I can give people certainty throughout the course of the administration period of eight weeks I was suggesting previously. 

Q.  Yes.  It seems realistic though, doesn't it, in three weeks' time if you were able to secure alternative sources of funding, you'll be coming back to the Court and asking his Honour to give you another eight weeks to conduct the sale process.  Is that right? 
A.  I couldn't say that with certainty.  I think there may be an intermediate period.  If we're able to achieve some positive ground with bidders in the next three weeks, I do envisage the next application will be shorter. 

Q.  But there's a distinct possibility you'll still need the eight‑week period because bidders who express interest in three weeks' time are going to need to conduct their own due diligence, aren't they? 
A.  No, I don't accept that.  I think we can use this three‑week period reasonably positively, and I think I can come back with a shorter further adjournment period. 

Q.  You know, don't you, that bidders aren't going to want to commit the funds to conduct a due diligence process if they don't have uncertainty that you, as the administrator, is the person who is going to be undertaking the sale process? 
A.  Yes, I do feel though that if early in the next three‑week period that we've suggested that we can in fact secure an independent source of certain funding early, I can deliver that message I think to bidders in a positive way, and I feel that that will assist us advance bidders and get more certainty, and I think that will, in my experience, result in the ability to shorten up the sale process period to come back to the Court I think with something reasonable in relation to a further adjournment with more certainty, funding, continued good understanding of the business and support of its employees and management. 
Q.  But you'd agree though, wouldn't you, that at minimum, during this three‑week period, the continuation of the administration will remain in question? 
A.  Up until the point at which I'm able to obtain a more certain source of funding in that three‑week period, I recognise that there will be continued issues I'll need to deal with in this Court, notwithstanding I believe that that funding has presently been delivered on time without dispute, and is meeting all the needs of the business. 

Q.  On 3 March you asked for 2.6 million from Clydesdale? 
A.  Yes. 

Q.  Did you get that? 
A.  I'd need to check with staff we received that. 

Q.  All right.  Is someone able to do that in the course of the day? 
A.  Yes. 

Q.  At minimum, if you're able to secure an alternative source of funding, then you know you have to come back to court at the conclusion of the adjourned period, and present that evidence to his Honour, don't you? 
A.  Of course. 

Q.  In that interim period, until his Honour approves the continuation of any adjournment so you can conduct the sale process in that interim three‑week period, the ongoing continuation of the administration will remain in question, won't it?  
A.  I think it's fair to say that if I'm unsuccessful in coming back with a certain source of funding in the three‑week period, that the administration will remain in question at least in relation to the concerns that people are raising.  My own view, based on the way that the administration has being conducted in the last three weeks and three days, is that, and I guess being a person who's been making these requests and obtaining them, I would hope to be confident that the administration remains stable, and that that source of funding continues and indeed becomes more certain as our work progresses whilst recognising at the same time I need to make sure that I try and replace the funding.  So I don't think it's completely accurate to say that it's fundamentally uncertain, but I recognise there is an issue in the meantime. 

Q.  Okay, just attend to my question if you will? 
A.  Yes. 

Q.  In that three‑week period while you are trying to secure alternative sources of funding and before you can come back to his Honour and tell his Honour what you've been able to secure if any.  During that interim three‑week period‑‑ 
A.  Yes. 

Q.  ‑‑the ongoing continuation of the administration will remain in question, do you agree with that? 
A.  Yes, that's fair to say, yes. 
Q.  In the event that it remains in question, do you agree that that will likely affect the confidence that prospective buyers would have in the sale process, and their appetite to invest time and resources in a diligence process?
A.  That's consistent with my earlier evidence subject to what I said before, though I feel that given the work that we have been able to do, I would hope I can engage with bidders in a positive manner, particularly if I'm able to secure a certain source of funding in the next short period.  

Q.  When you refer then to the work that you've been able to do, you've known of this issue since around 9 March, the unsatisfactory nature of the funding that you've presently been provided, and since that time, you haven't been able to secure any satisfactory source of funding, have you? 
A.  I'm sorry, did you say 9 March?  

Q.  9 February, sorry.  
A.  9 February.  Could you just repeat that question, sorry?  I was focused on that date. 

Q.  You referred to the work you've done so far, and I was suggesting to you since 9 February when you knew of what creditors were saying about the unsatisfactory nature of the funding that you had in place, you hadn't, since that time, been able to secure any more satisfactory funding.  Correct? 
A.  That's correct so far, yes. 

Q.  And really, what you have is a degree of speculation that you might be able to do better if you're given another three weeks.  That's right, isn't it? 
A.  I think it's better than speculation.  I hear that but I think if we have people actively engaged with us, there appears to be, as this matter progresses, more and more interest from funders in funding this administration, and indeed the liquidation process, I think (a), it's more than mere speculation; I think it's more certain, and that it's quite positive, and secondly, I feel that that impacts upon, over time, the certainty that we can place on the future of the administration. 

Q.  You haven't actually identified any of those alternative potential sources of funding in your affidavit, have you? 
A.  That's correct. 

Q.  Why is it that you didn't ask his Honour for a three‑week adjournment to enable you to further pursue those funding alternatives?  Why isn't it that you didn't ask for that before now? 
A.  I think I'm recognising more the concerns that parties have around the present source of funding I have, so it's really just an acknowledgment that I'm reading people's concerns as the administration progresses and I learn more about it.  You know, I think also it's fair to say I was hopeful two weeks ago that I might have secured funding more quickly, and I've been unable to do so, notwithstanding that's advanced, and I recognise that giving this shorter period of time, remaining accountable to creditors and the Court looks to be in the interests of the administration process, and I believe the administration process as I put in evidence is very much the right course for the future of this company because it permits us to undertake this in a stable way, maintain operations‑‑ 

Q.  Mr Hayes, you know you said all this in your affidavit.  You don't have to say it again now.  
A.  Yes, I'm conscious of that. 

Q.  Thank you.  Have you been in court on each of the occasions in which this matter has been before his Honour in February before now? 
A.  I've been here on every occasion.  I might have missed one occasion. 

Q.  If you have missed any occasion, did you obtain information about what was said in those Court proceedings when you weren't present? 
A.  I've read and understood all the material. 

Q.  Did you read the transcript of the Court proceedings? 
A.  I have not read all of the transcripts but I read at least one of the transcripts in full. 

Q.  Do you recall being told that on 18 February that I said to his Honour that the nature and the source of funding was the most critical issue that needed to be resolved on the application for the adjournment? 
A.  I don't recall those words but I accept that they would have been said, yes. 

Q.  You appreciate, don't you, that the source of funding has been at the forefront of at least my client's consideration and submissions to the Court since around that time? 
A.  Very much so.  

Q.  And it's only now that you've said, "Actually I'd like more time to go and try and find alternative sources of funding"?  
A.  Now is the occasion where that's become very much front of mind for me, and so hence the application I'm making today. 

Q.  Can you turn up, please, your affidavit of 3 March which is the four‑page affidavit? 
A.  Yes. 

Q.  You see there in paragraph 30‑‑ 
A.  30?  

Q.  Yes, you deal with the administrator's assessment of Clydesdale? 
A.  Yes, yes. 

Q.  And you've done some further analysis of Clydesdale financial accounts.  That's what you describe there in paragraph 34? 
A.  That's correct. 

Q.  Then you say, "I discussed Clydesdale's publicly filed accounts with representative of Clydesdale including their financial advisers"? 
A.  Yes. 
Q.  "And requested that Clydesdale confirm the sources of liquidity available to assist it in meeting its obligations under the funding agreement"? 
A.  Correct. 

Q.  When did you have those conversations? 
A.  They've been conversations we've had as these concerns have been raised, and we've requested information from their advisors, and it would have been in the days before this affidavit was sworn.  

Q.  Do you have a date roughly when you had those conversations? 
A.  I can get those dates for you; I don't have them to hand. 

Q.  Was this in February or was it in March? 
A.  It would have been in late February and in early March. 

Q.  When you were first offered funding by Clydesdale‑‑ 
A.  Yes. 

Q.  ‑‑what due diligence did you undertake on Clydesdale and its capacity to make $40 million worth of funding available to the administrators? 
A.  Yes, at the time that we took the appointment, we were provided with a loan agreement prepared by the solicitors for the company for Tahmoor.  We didn't, at the time of the appointment, undertake any due diligence other than the comfort that we took that the document's appropriately prepared by the solicitors for the company, and of course, understanding something about the general financial nature of the GFG and InfraBuild Group, I took some comfort that that facility would be able to be funded. 

Q.  I'm sorry, did you say you had comfort about the nature of the group, and is that based on due diligence that you conducted or not? 
A.  No, other than understanding something about the group in a general sense, and thinking that that would be sufficient for me to commence an administration of this nature. 

Q.  What did you find out about the group? 
A.  We didn't find out anything specific about the group.  As I have said, it was a loan agreement prepared by solicitors and advisors who had been working for InfraBuild and GFG for quite a long time, so I took some comfort from that. 

Q.  Sorry, you took comfort from the fact that GFG had some legal advisors that had been working for them for a long period of time.  Is that what you just said? 
A.  Yes. 

Q.  Was that enough for you to have sufficient confidence in the capacity of Clydesdale to meet its obligations under this funding agreement? 
A.  I think it's enough to commence an administration like this, as I've said before.  It's not ideal that you don't know with absolute certainty the sources of funding from within the group, but I think it was sufficient for me to take the appointment, and I think to some extent that decision's been proved by the fact that each of the requests has been met when made. 

Q.  When you say you didn't know with absolute certainty the sources of funding within the group, you actually don't know anything about who was supplying the funds to Clydesdale, do you? 
A.  I don't have a knowledge of the intercompany arrangements and movements within the group. 

Q.  Because you tried to find out but no‑one is telling you the answer to that, are they? 
A.  We made some requests for that information, it hadn't been fully fulfilled; that's correct. 

Q.  When you say it hadn't been fully fulfilled, it hadn't been fulfilled at all? 
A.  Other than the provision of certain financial statements that have been attached to our evidence, and also some correspondence that we received that was annexed to our affidavit from Norton Rose. 

Q.  Let's have a look at paragraph 37 of your affidavit.  
A.  Yes. 

Q.  You say in the first sentence: 

"My understanding based on the conversations referred to above is that Clydesdale has sources of funding available to it, whether it is sufficient to perform its obligations under the funding agreement"?  
A.  Yes. 

Q.  What's the basis of your understanding that you described there? 
A.  I think if you look at the accounts of these companies and look at the extent of intercompany movements between them, it's quite clear that these entities are used as funding vehicles for the GFG group at large.  The group had been funded by Clydesdale and other entities for a fair period of time before my appointment, so I think if you look at the conduct of how funding within the group has generally been managed, and you look at that in the context of the scale of some of these entities and the size of intercompany movements between them, I think it's fair to form a view that when you commence administration of this nature, you can commence it relying upon the fact that that funding will be provided, and that prior conduct provides a fair basis to commence the administration. 

Q.  You said before if you look at the accounts of the companies within the group, it actually only exhibited to your affidavits the accounts of Clydesdale.  Is that right? 
A.  On this one, yes, I think that's correct, yes. 

Q.  When did you look at the accounts of the companies within the group? 
A.  We've seen, and attached to other affidavits there have been other sets of accounts, and I think it's just, really, it's an understanding of the movement of capital. 
Q.  Sorry, where does that understanding of the movement of capital come from? 
A.  If you look at the accounts that we've annexed, you can see just the quantum of intercompany. 

Q.  You did say a moment ago to his Honour that if you look at the accounts of the companies within the group, you can form certain conclusions.  Do you say "yes" or "no" whether or not you did look at the accounts for other companies within the group? 
A.  I'm referring to the accounts attached to this affidavit. 

Q.  Only the Clydesdale account? 
A.  That's correct, yes.

Q.  You hadn't looked at the accounts for other companies within the group?  
A.  No, but I think when you have discussions with the advisors to the group, it would seem clear that there are entities of significant size and scale there that would give you some comfort that Clydesdale would be appropriately funded, and that the history of the funding arrangements would match. 

Q.  Are these the discussions that you refer to at paragraph 37?
A.  The conversations referred to above.  Can I just go back for a moment?  

Q.  Yes.  
A.  Yes, the discussions I referred to in 35 and 36. 

Q.  All right, and it's in those discussions that you've asked actually for the company and Clydesdale to identify its sources of funding to you? 
A.  Yes. 

Q.  But they have declined to do so? 
A.  That's correct. 

Q.  So you remain ignorant of who in fact is supplying the loan, the funding for the loan that Clydesdale is supplying to the administrators? 
A.  Correct. 

Q.  And Clydesdale you know has assets, as you say in paragraph 33, current assets of about 5 million pounds? 
A.  I don't have the exhibit in front of me. 

Q.  You don't need it; you'll see the affidavit in paragraph 33.  
A.  Just give me a moment.  Yes. 

Q.  So net current assets of 5 million, you say that was based on its most recent audited accounts for 2024? 
A.  Yes, that's net current assets, yes. 

Q.  But since that time, the auditors have resigned? 
A.  I couldn't be clear on the date but I hear you, yes. 
Q.  You certainly haven't seen any audited accounts for the 2025 period, have you? 
A.  Correct. 

Q.  So you don't know whether that estimate of net current assets of 5 million for 2024 is still the asset position, do you? 
A.  I don't know that. 

Q.  In fact, you don't have any idea of what the asset position of Clydesdale is, do you? 
A.  I don't have anything in front of me that would assist with that. 

Q.  If Clydesdale doesn't pay any of the funds under the facility agreement, then you appreciate, don't you, that the administrators have no redress against Clydesdale? 
A.  Other than their obligations to fund us under the agreement, if they don't do that, I would return to court and report that. 

Q.  Because you don't consider it to be ‑ you have a serious option of pursuing Clydesdale in England for the balance of the funds that are promised under the loan agreement, do you? 
A.  Could you just repeat the question, sorry?  

Q.  You don't consider it to be an option for you to sue Clydesdale in England seeking recovery of the balance of the funds under the loan agreement if they default? 

SULAN:  I object, your Honour. 

HIS HONOUR:  I allow the question. 

WITNESS:  Sorry, was that allow the question?  

HIS HONOUR:  Allow the question, if it could be repeated. 

WITHERS  

Q.  You don't consider it to be an option fee to administrators to sue Clydesdale under the funding agreement if Clydesdale defaulted in making payment? 
A.  If they didn't perform, I would certainly consider that. 

Q.  All right.  You say you would consider suing an English domicile company? 
A.  Yes, I would. 

Q.  And you would need of course to find out what its actual asset position is before you made the decision to pursue a lawsuit, wouldn't you? 
A.  We would find out information. 

Q.  And if they didn't have audited financials still, then you wouldn't have any ready means of finding out its asset position, would you? 
A.  We would commence the proceeding and seek some information, and that would either be provided or wouldn't be provided. 

Q.  The funding that you say you want three weeks to obtain, that is to conduct a sale process.  Is that right? 
A.  We're seeking to replace the present funding that we have for the reasons I've explained, so that's to fund the employees and creditors in the business; care and maintenance.  It's not to fund the sole process. 

Q.  It's just to fund the employees in the ongoing maintenance of the mine for the duration of the sale process? 
A.  I think we would see the nature of the offers that came back from interested financiers.  As I said earlier, the principal issue for me really is making sure we replace the working capital funding in the business. 

Q.  Yes, and for what period of time will you be seeking funding? 
A.  We would be seeking funding I think for a longer term than the three‑week period that we've suggested the adjournment run for, a period through to the completion of sale process. 

Q.  So around about another eight weeks or whatever amount of time that the sale process takes? 
A.  Yeah, or a lesser period if I was able to come back to a Court with a lesser period rather than the six to eight weeks. 

Q.  That's the extent of the funding you were going to seek during the course of the next three weeks, is that right? 
A.  I think we'll see what offers come back to us.  As I said before, that's my principal objective.  I do think we'll come back with other offers as well. 

Q.  You say that what you're going to do is to try to conduct an orderly sale process, either selling the assets of the company? 
A.  Yes. 

Q.  Or the shares of the company? 
A.  That's correct. 

Q.  And if neither of those turns out to be an option, and you formed the view that a value maximising transaction is not possible, then you would begin the process to shut down the mine, and recommend to the creditors that the company be placed into liquidation? 
A.  That's one scenario.  I think the way that I would hope it plays out is that there is an orderly sale process for the assets or shares.  I would propose with the Court's indulgence to keep the administration going for a period of time until that is consummated, and then determine the future of the company, be that liquidation or a deed of company arrangement.  I think keeping the flexibility around those recognises that there are significant claims against certain parties that might need to be investigated fully, and subject to the success of a sale process, those claims should be appropriately prosecuted by a liquidator.  The right time to do that is once the sale process is complete. 

Q.  You appreciate, don't you, that you don't have, as the administrator, the investigative powers that a liquidator has to undertake investigations into those transactions during the course of your administration? 
A.  Not at the moment but it's quite usual for an administrator at a second meeting to recommend the company be wound up, and that individual be appointed liquidator, so to access those powers. 

Q.  But in this interim period when the sale process is going on, you won't have the ability to in fact conduct investigations of certain transactions that you have described in your 17 February affidavit, will you? 
A.  We would certainly interrogate them and report them to creditors at the second meeting of creditors, but we wouldn't be able to prosecute those, recognising that there is always a period of investigation required before those claims are prosecuted, and equally, I think because of the appointment of an administrator on 9 February, the relation backdate in relation to those claims has been preserved, so there is in fact no damage to the delay on liquidation appointment until after the certainty of the sale of the assets is understood and completed. 

Q.  But when you make recommendations to creditors, one thing that you won't be able to give them any clarity on is the strength of any claims to set aside some of the security that was given say to Clydesdale on 31 July 2025? 
A.  I would be able to give some views on that in my second creditor's report. 

Q.  Any basis for the views you express about that will be whatever information you are able to obtain from the business records of the company? 
A.  As is the case for every practitioner, yes. 

Q.  Not necessarily for liquidators who can conduct examinations and obtain third party information, is that right? 
A.  As indeed, that's correct of course, and as you would expect, any liquidator can undertake those and that position is presently preserved. 
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WITHERS

Q.  So the advantage that Mr Fraser has over you is that in the interim period while conducting a sale process he would be able to conduct examinations and obtain or seek to obtain documents to examine some of those transactions that you've described in your affidavit that require consideration?
A.  If that was a necessary component to be undertaken in the next six weeks or so he can certainly enjoy that at an earlier stage than an administrator can. 

Q.  You appreciate that I think around about 53 per cent of creditors of Tahmoor are actually related party creditors?
A.  Yes, I do understand that.  Although the claims have not been adjudicated on, of course they may not be that large because many of those internal creditors have the rights of cross‑collateralisation against other ones still need to be sold.  So I think those claims will be lower. 

Q.  The view that you expressed in your expected outcomes document was that Tahmoor had been engaging in solvent trading as early as 2025?
A.  Yes. 

Q.  You also know, don't you, that in July 2025 Clydesdale obtained security over the assets of Tahmoor at a point in time when Tahmoor may have been insolvent? 
A.  Those are well understood, yes. 

Q.  Those are matters that really do require fairly urgent investigation, don't they?  
A.  I think they have been investigated to a point now and I don't disagree that that investigation should be urgent.  I disagree that that necessarily needs to occur in the next six weeks.  I think the better plan for the time being is to sell the assets of the company in the most stable environment possible, maximise the proceeds of those and then once that issue is known, consider the appointment of a liquidator to undertake those investigations in the certainty that the business has been appropriately and responsibly sold and that those investigations have been undertaken free of the need to manage both of those issues at the same time.  So I agree that it's urgent but I don't think urgent necessarily means the next six weeks.  

Q.  Right.  But if you were to make a recommendation to creditors one of the things that creditors would be interested in is the extent to which there are secured creditors of Tahmoor and also the value of their security, won't they?  
A.  That's correct. 

Q.  If there is security that is liable to be set aside because of the manner in which it is obtained, it was obtained that is something that will be of fundamental relevance and importance to creditors, won't it?  
A.  Yes. 

Q.  And any information that you will be able to ascertain about that is that which you can obtain from reviewing the business records of the company?
A.  In the next six weeks or so until we consider with creditors whether they wish to appoint a liquidator, that's correct. 

Q.  And if a liquidator were appointed in those kinds of investigations the liquidator would be in a position to commence undertaking now‑‑ 
A.  If funded to undertake those tasks I don't know if for the present funding sources the liquidator is proposing to fund those investigations and the activities of the business. 

Q.  Well, if you make the assumption would you, please, that the funding would extend to those kinds of investigations you agree that's the advantage of the appointment of a liquidator over the ongoing administration in so far as a liquidator would now be able to immediately commence investigating transactions that have resulted in securities being granted to related parties?
A.  I agree there is a short timing advantage there only, yes. 

Q.  Now, you said before that you were going to seek to obtain funding that will enable you to continue to operate the mine in the interim period while you conduct the sale process? 
A.  That's correct. 

Q.  And that, as we have discussed, could be around about eight weeks?
A.  I think, as I have said, I would hope that this adjournment gives me the opportunity to respond with a slightly lesser period than eight weeks. 

Q.  Now, if you formed the view though that a maximising transaction was not possible and you recommended creditors of the company be placed promptly into liquidation, there won't be any funding available for liquidation at that point in time, will there?
A.  I think if I was heading towards that you would certainly be seeking funding specific to the appointment of a liquidator. 

Q.  That's another process that you say you would have to undertake, at some point in the future if you formed the view that a value maximising transaction is not possible?
A.  Yes.  I don't think that anything is lost by that delay. 

Q.  You appreciate at this point in time the proposed liquidators have in fact secured a source of funding to enable the ongoing maintenance of the mine during the course of the liquidation process?
A.  I have seen their affidavits, yes. 

Q.  If it is the case that you are not able to secure an alternative source of funding and you are forced to rely on the Clydesdale funding and the Clydesdale funding is not forthcoming, then the consequence is an immediate liquidation, isn't it?  
A.  Yes, there's two things there.  If they both came off then I would certainly have to return to the Court. 

Q.  You're coming back to Court immediately and you're asking the Court to wind up the company?  
A.  I think I'm coming back to the Court ‑ well I think what I would do firstly is I would certainly make that application and I would then probably seek, as one would expect, new and urgent sources of funding so I could come to the Court with something more certain than a winding up. 

Q.  If you are not able to find those new and alternative sources of funding, then you are coming back to Court and telling his Honour that the only option is liquidation, is that right?
A.  I am simply coming back to the Court to report that issue and I expect that the option would be liquidation. 

Q.  At that point if that happens and his Honour orders the company to be wound up, it goes into liquidation without any funding in place to continue to operate the mine?
A.  I think if that happened quickly my present focus is certainly on maintaining employment of staff and running the sale process and I think it would follow that if that funding wasn't available we would be coming back here without, unless I had had a chance to due diligence, that further we would be coming back here without a source of funding for the liquidation.  Equally I think because the liquidation is, you know, a certain source of administration I think it's obtaining that funding on these kind of claims would not be complicated. 

Q.  Well, if you're coming back in those circumstances without an immediate source of funding, all of those risks that you talk about in your affidavit ‑ the mine shutting down suddenly and all the environmental hazards that go along with that ‑ they would come to pass, would they not?
A.  I think absent a source of funding, I have raised those concerns in my affidavit. 

Q.  Yes.  And that's certainly a risk that you are conscious of, isn't it?  
A.  Yes. 

Q.  Because it is a real risk?
A.  It is a real risk.  I have identified that as a risk.  

<RE‑EXAMINATION BY MR SULAN 

Q.  Mr Hayes, I think you were asked some questions about whether you had identified persons that were interested in alternative funding.  Do you recall these questions?
A.  Yes. 

Q.  And I think you said that you haven't identified in your affidavit those persons.  When you gave that answer were you indicating to the Court that you hadn't actually named the parties?
A.  That's what I meant.  I'm sorry if a different message was sent. 

Q.  If you look at 12(c) of your affidavit of 3 March, is that a reference to I think you said in evidence the non‑disclosure agreements? 
A.  Correct.

Q.  In respect of alternative funders?
A.  Yes. 

Q.  I think you said there might be a seventh, is that right?
A.  Yes, I think there is a seventh since this evidence was made, yes. 

Q.  And when you refer to them as being third party credit funds unrelated to the company, did you also mean unrelated to Clydesdale? 

WITHERS:  I object.  Leading.  

HIS HONOUR:  Yes.  I can't permit that, Mr Sulan, not least because it's to an answer that doesn't disclose the basis upon which any such decision has been reached. 

SULAN:  I withdraw the question. 

Q.  You were asked a number of questions about a liquidator conducting public examinations in respect of, if I can call it, the voidable transactions that you identified?
A.  Hm mm. 

Q.  Based on your experience, have you seen any investigations that have occurred in respect of voidable transaction including public examinations within a six week window? 
A.  No, I haven't seen any. 

Q.  And in your experience what is the sort of time frame one would be looking at to investigate those sorts of matters‑‑ 
A.  Generally if we are looking at companies of this size and scale there is a very lengthy period of investigation undertaken of funding obtained for public examinations.  It would be unusual for any of that in my experience to be undertaken within a three to six month period of appointment.  You would be focusing on realising assets, understanding those claims, dealing with creditors. 

Q.  And you have seen Mr Fraser's affidavit that has been read in this proceeding? 

HIS HONOUR:  That's going to re‑examination Mr Sulan.  

SULAN:  It's on the topic.

HIS HONOUR:  The question was, was it in the nature of re‑examination, not whether it is on the same topic. 

SULAN:  I don't want to lead the witness. 

MEK:CAT		
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HIS HONOUR:  If you are pressing it as re‑examination, you should the question and we will see whether Mr Withers objects to it. 

SULAN:  I think in light of your Honour's position I will not ask the question. 

HIS HONOUR:  My position is simply that the Evidence Act limits the scope of re‑examination.  There is nothing novel about that. 

SULAN:  I don't press the question.

HIS HONOUR:  Is there anything further?  

SULAN:  No, your Honour.  

HIS HONOUR:  Thank you.  That completes your evidence, Mr Hayes.  Thank you for your assistance.  You may come and go as you wish.  

<THE WITNESS WITHDREW 

HIS HONOUR:  The next step ‑ is there any news on Mr Davies' position?  

SULAN:  My instructions are he has indicated he will be here around 12.30.  

HIS HONOUR:  Mr Withers, there is no particular reason to defer the cross‑examination of Mr Fraser to wait for Mr Davies, is there?  

WITHERS:  No, your Honour.  
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<SHAUN ROBERT FRASER, SWORN(12.25PM)

<EXAMINATION‑IN‑CHIEF BY MR WITHERS 

Q.  Mr Fraser, could you state your full name, please?  
A.  Shaun Robert Fraser. 

Q.  And your occupation?
A.  Chartered accountant. 

Q.  Your business address?
A.  44 Martin Place, Sydney. 

Q.  You have sworn two affidavits in these proceedings, one of 4 March 2026 and one of 5 March 2026? 
A.  I have. 

Q.  Do you have a copy of those affidavits with you?
A.  Yes, I do. 

<CROSS‑EXAMINATION BY MR SULAN 

Q.  Mr Fraser, in your second affidavit at paragraph 9 you refer to a long form document that you are in the process of finalising.  Do you recall that?
A.  I do. 

Q.  You have got solicitors in Court with you at the moment, is that correct?  
A.  Correct. 

Q.  Can I call for a copy of the long form document.  Do you have it in Court with you? 
A.  I think it's sort of swirling around in drafts.  I'm not sure whether my solicitors have a copy of that currently in Court. 

SULAN:  I call for the document.

WITHERS:  I would need to take instructions.  

HIS HONOUR:  Mr Sulan, there is a difficulty in that Mr Fraser is here as a witness, not a party.  You don't have the opportunity to call for documents from witnesses per se.  Having said that, we have addressed this in a pragmatic way.  I appreciate that Mr Fraser's legal representatives were not yet taking an active role but is it possible for you to assist us in respect of the production of any such document?  

WHITTAKER:  I am hoping there will be a final form of that shortly, not just the draft.  So if Mr Sulan continues doing what he is doing and I will take some instructions but it may be that the issue‑‑ 
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HIS HONOUR:  Well, could I ask how long‑‑

WHITTAKER:  There may be privilege issues if it's not final, etc, etc. 

HIS HONOUR:  How long do you expect you would need?  

WHITTAKER:  If your Honour would excuse me I will take two minutes outside and come back and report on the matter. 

HIS HONOUR:  Mr Sulan, what I will do is I will stand the matter down, stand the call down to 1 pm.  

SULAN:  Yes.

HIS HONOUR:  On the basis that if it can be answered earlier, then it would be helpful if it could be answered earlier. 

WHITTAKER:   We might answer earlier but If we can't, then we might have a privilege stoush.   

SULAN

Q.  Now, Mr Fraser, in your first affidavit ‑ have you got a copy of that there?
A.  Yes. 

Q.  You refer at 17(b) to the primary initial focus of any liquidation ‑ this is at the conclusion of 17(b) ‑ being on the site and environmental compliance and the sale of the mine and assets? 
A.  Correct.

Q.  I take it you are not suggesting in that six week or short period after you are appointed you would be undertaking public examinations or anything of that nature in respect of the voidable transaction claims?
A.  Well, we would certainly focus on the things I have said in my affidavit we'd focus on.  We would also need to start understanding the security position of the secured creditors.  One of the reasons that's important is that at some point you would expect that you've got to complete a sale process and you would need to confer with those secured creditors.  So having a good undertaking of that position would be important.  As to whether in that time frame you got to the stage of public examinations I think is probably unlikely, that's a pretty quick period to get to public examinations, but it's certainly an option that might be available to a liquidator. 

Q.  Now, in paragraph 9 of your affidavit you refer to a number of appointments that you have previously had as a voluntary administrator?
A.  Yes. 

Q.  I take it you have extracted those appointments on the basis that they seem to be most relevant to the matters that are presently before the Court? 
A.  Correct. 

Q.  And it's correct, isn't it, that a number of those appointments have involved the selling of a business through a voluntary administration?
A.  The business and its assets, correct. 

Q.  So one of those examples I think is the Bowen Coking Coal administration.  Correct? 
A.  Correct. 

Q.  That was a sale through a deed of company arrangement.  Correct?
A.  That's currently happening but yes, that's correct. 

Q.  And another one ‑ I will probably mispronounce it ‑ is Baralaba.  Is that how you say it? 
A.  I know the one you are talking about but the name's slipped my mind.  Baralaba. 

Q.  Is that another example of a business being sold in a voluntary administration period? 
A.  Correct. 

Q.  And again through a deed of company arrangement? 
A.  Correct.

Q.  One of the reasons that you have experienced I would take it successful sales of businesses through a voluntary administration process is that it does provide some degree of flexibility.  Correct? 
A.  Correct. 

Q.  And you have the benefit of the moratorium.  Correct? 
A.  Correct. 

Q.  You avoid certain liabilities crystallising.  Correct?
A.  Correct. 

Q.  And one of those liabilities that you avoid crystallising is employee liabilities? 
A.  Correct.

Q.  And they are matters that give a distinct advantage to a voluntary administration process in terms of sale of business compared to liquidation.  Correct? 
A.  Correct. 

Q.  Now, you accept that if the present voluntary administration can continue on a funded basis, that there are those flexibilities and advantages.  Correct? 
A.  That's correct but every situation is different and this one is quite complex with a number of unusual factors. 

Q.  But at least focusing on my question, on the assumption that the voluntary administration continues on a funded basis, the advantages that we have just been through are available.  Correct?
A.  They are available, yes. 

Q.  Now, you have had experiences before where businesses are sold through a deed of company arrangement and claims are preserved so as to be pursued by a liquidator as a second stage.  Correct? 
A.  I have been trying to think of those.  It's possible.  I haven't been able to think of any off the top of my mind.

Q.  But it's a‑‑
A.  Except that it happens; it often involves a creditors' trust being established and the company may go into liquidation subsequently. 

Q.  In other words, if I can put it this way, a business sale through a voluntary administration is not mutually exclusive with the pursuit of voidable transaction claims at a second or later stage of an external administration? 
A.  Technically no. 

Q.  Now, you I think give evidence that if the adjournment application is unsuccessful and you are appointed as a liquidator today, or in the near future, that you would likely terminate the employment of some 238 employees? 
A.  That's correct. 

Q.  And that would crystallise a liability.  Do you accept that?
A.  I accept that. 

Q.  And that liability wouldn't be crystallised if the voluntary administration continues, at least in the near term.  Correct?  
A.  If the administrator doesn't terminate those people it won't crystallise. 

Q.  Have you seen the figures about the potential liability that would crystallise should you terminate those employees? 
A.  I have. 

Q.  And it's around $32 million? 
A.  It's in the affidavit material I have seen, correct.  

Q.  You've got no reason to think that that's an incorrect figure?  
A.  I have very little information so I accept that figure. 

Q.  When you say you have very little information, you haven't really been in discussions with management of the business, have you?
A.  No, I haven't. 

Q.  So your view about the 238 is based upon your assessment at a pretty high level of the position of the employees at the moment?
A.  There's a couple of things that I have based that assessment on.  I have operated a number of mines in care and maintenance and once a mine's stable in care and maintenance, the number of people you need is very limited.  You need some electricians, you need someone with the licence to operate the mine, you need sort of essential people to conduct that.  

So for an example, you mentioned Bowen Coking Coal before.  We are about to put it onto care and maintenance and the number of people we plan to have running that mine once it's stabilised is somewhere between 12 and 15 people.  

The reason I have assumed 50 people as a number is that in one of the affidavits I've read as correct I have indicated that currently of the 328 people there are only ever a maximum of 50 people on site at any one time.  So conservatively I have assumed that's the number that's needed to undertake the care and maintenance potentially management seeing who assisting in a sale process and at the risk of the people are therefore my assumption is unproductive, rumours in the market are that some of them are employed, which is probably irrelevant for this purpose.  But that's how I got to my assumption about the number of people. 

Q.  But it's not based on detailed consideration with management.  Correct? 
A.  I haven't had any discussions with management, correct. 

Q.  In terms of re‑engaging a workforce in the context of a sale, you would accept that if and to the extent that those 238 employees are terminated, that any buyer that's out there in the market that wants to re‑start the mine quickly, would not have the benefit of those 238 workers.  Correct?
A.  Correct. 

Q.  You give some evidence as to your view on how a buyer might approach the re‑starting of the mine.  Do you recall that evidence? 
A.  I do. 

Q.  But, again, that's not based on any particular deep analysis with management or anything of that nature, is it?  
A.  No, it's not.  It's based on my general experience. 

Q.  Now, similarly, you know that there is a committee of inspection that has been appointed in respect of the voluntary administration.  Correct?  
A.  I understand that. 

Q.  You are aware that CMI is on that committee? 
A.  Yes, I am aware. 

Q.  But you are aware that there are a whole range of other creditors that are on that committee.  Correct?
A.  I don't know who but I do understand there is a committee.

Q.  Perhaps that answers my next question which is if I can take it from the absence of information in your affidavit that you haven't been in any deep discussion with any of the other stakeholders that are presently on that committee of inspection?
A.  I have had a couple of general inbound enquiries but no deep discussions with anyone. 

Q.  Now, you would accept, wouldn't you, that one aspect of you being appointed as a liquidator either today or in the very short future would be that the moratorium that one has under the Corporations Act for a voluntary administrator is gone.  Correct?  
A.  Yes. 

Q.  And that third party suppliers would be able to take whatever enforcement steps that they wish to.  Correct?  
A.  That's correct. 

Q.  In the context of the sale of a business, the fact that people have stepped in and exercised contractual enforcement rights can be detrimental?
A.  It can have an impact, I agree. 

Q.  It's not something that you've been able to explore in great detail in terms of your assessment as to what it would cause for the sale of those assets because you haven't been in the lead to the various contracts that exist in respect of this company.  Correct? 
A.  That's correct.  I've had two discussions with two of the major creditors who have made inbound calls.  One of those is Cukumon, who provides a lot of the significant underground mobile equipment, and their focus is on re‑starting the mine, not taking their equipment out and selling it, much of it is purpose made, and Rstar who is the former I think contract local hire company, and I think again their focus has been on re‑starting the mine as quickly as possible if I find a buyer. 

Q.  But none of them has given you some sort of firm commitment that they won't exercise enforcement rights in the context of a liquidation, have they?  
A.  No, I haven't had those discussions. 

Q.  In addition to those two contractors that you've identified, in your experience there would be many, many more that would have to be assessed in terms of the risk that it would cause to a sale process if the moratorium were lifted and they were able to exercise enforcement rights.  Correct?
A.  Yes, of course there are some that are very important and some that are less important.  It depends on whether the services or the equipment they provide are easily replaceable.  If it's a Kennard's pump, then you go to another rental company.  If it's a low loader that operates in an underground mine and it's specifically constructed for that mine, then it's very difficult and it can take some extra time that I would have to take into account. 

Q.  And particularly if one's dealing with environmental issues you would want a careful analysis of that in terms of the effect that it might have on the absence of a moratorium in the context of a liquidation and a sale process.  Correct?
A.  Yes, careful and quick. 

Q.  Now, you are aware that there are secured creditors that would have the ability to appoint receivers upon you being appointed liquidator.  Correct? 
A.  Correct. 

Q.  And one of those is Oaktree.  Correct?  
A.  Yes, I understand that. 

Q.  You have seen evidence from Oaktree that they have expressed a desire for the voluntary administration to continue.  Correct? 
A.  I believe I read that in Mr Hayes's affidavit.  However, I didn't read the correspondence. 

Q.  And you have received no assurance from Oaktree, for example, that they won't appoint receivers in the context of you being appointed liquidator?
A.  I have not spoken to Oaktree for that purpose. 

Q.  Another party that you're aware of that is in a position to appoint receivers if you are appointed liquidator is the New South Wales Government? 
A.  Hm mm. 

Q.  Correct? 
A.  Correct. 

Q.  You have received no assurance from the New South Wales Government in respect of whether they would appoint receivers if you were to be appointed liquidator today?
A.  I haven't received any assurances but I have had a direct discussion and I understand my lawyers have had some discussions and we've explained the implications of an appointment of a receiver by the government which would trigger an obligation on them to fund or that the mine would be unfunded in those circumstances.  We certainly don't have a commitment in writing but I think there's been some dialogue to suggest that in my opinion that that's less likely. 

Q.  But you are not in a position to tell his Honour there is no risk in respect of that issue.  Correct? 
A.  Correct. 

Q.  And you are not in a position to tell his Honour that there is no risk that Oaktree won't appoint receivers? 
A.  Correct. 

Q.  And you would accept that under your funding, proposed funding arrangements that the appointment of a receiver would be an event of default? 
A.  Correct. 

Q.  And therefore your funding wouldn't be available if that was to occur?  
A.  That's correct. 

Q.  That is a material risk that subsists in the context of the appointment that you are seeking?
A.  It's an issue for the liquidator but you would imagine that a receiver appointed by Oaktree would come with funding and from a business perspective, an asset perspective, that there would be someone there carrying out the necessary statutory and environmental obligations. 

Q.  But that is an assumption you are making.  Correct?  
A.  That's an assumption, yes. 

Q.  But at that point in the analysis you would accept that you would be in the position of an unfunded liquidator?
A.  An unfunded liquidator not in possession of the assets. 

Q.  That's certainly a matter that remains at risk in terms of the funding structure that you've proposed with Keyview? 
A.  Correct, yes. 

Q.  Now, I am right in saying looking at this schedule of experience that you have identified at paragraph 9 that you have never recommended a liquidation process where there is a voluntary administrator with funding available to undertake a business sale.  Correct? 
A.  No, that's correct. 

Q.  That's really because in your experience as a 35 year insolvency practitioner liquidation is very much viewed as a last resort.  Correct?  
A.  Yes, it would only be used if there's other significant issues to be dealt with. 

Q.  Now, you don't presently have any funding from CMI.  Correct?  
A.  I have no funding. 

Q.  And you have been seeking funding from CMI? 
A.  No, we have had discussions with a number of parties in relation to funding. 

Q.  I just want to take up the funding agreement or term sheet as we have it.  Do you have access to that?  It's a CMI‑‑ 
A.  I do have a copy of the funding term sheet. 

HIS HONOUR:  Has Mr Fraser got that document to hand?

WITNESS:  I do. 

SULAN  

Q.  Just in terms of the first term sheet proposed funding that is for a figure of some 17.5 million.  Correct? 
A.  Correct. 

Q.  And that figure has been struck on your assessment that you might be able to get through a sale process in a liquidation scenario incurring expenses of around $15 million.  Correct?  
A.  That's correct. 

Q.  That's based on your assessment as to the staff that you would need to operate on a pure care and maintenance basis in that interim period? 
A.  That's correct. 

Q.  Now, the second tranche of funds that you are proposing be the subject of this arrangement with Keyview, that that is for the balance of the 40 million that you have referred to.  Correct?  
A.  That's correct. 

Q.  And it's the case that should you enter into a long form agreement on the terms of this term sheet, that you would be paying interest at 4 per cent on the undrawn amount even if you went to a buyer.  Correct?  
A.  That's correct, there is a long fee. 

Q.  A long fee of 4 per cent on undrawn amounts.  Correct?  
A.  Correct. 

Q.  And 18 per cent on any drawn amounts.  Correct?  
A.  That's correct. 

Q.  There is in addition to that an establishment fee.  Correct?  
A.  That's correct. 

Q.  Which is worth $2 million.  Correct?  
A.  That's correct.

Q.  And there is also the potential for a break fee in certain scenarios.  Correct?  
A.  Correct.

Q.  On any view of the world you would accept the description of this as being expensive funding? 
A.  Correct. 

Q.  Now, in terms of the first tranche, in order to access that tranche certain conditions precedent will have to be satisfied.  Correct?  
A.  That's correct. 

Q.  One of those conditions precedent is a legal opinion from Key's lawyers as to the security position that Keyview would be in should the funding be advanced.  Correct?  
A.  That's correct. 

Q.  Until such time as that legal opinion is obtained, you won't have access to funding.  Correct?  
A.  That's correct.  My discussion with them this morning was that, firstly, they consider that procedural and, secondly, they expected to have that today. 

Q.  I am grateful for that answer but as you sit here now you don't have any certainty as to precisely when that legal opinion will be provided? 
A.  Correct. 

Q.  One aspect that the legal opinion will have to grapple with is the desire of Keyview to have an all security over the company.  Correct?  
A.  Correct.

Q.  And the desire of Keyview to have a, to use the colloquial term, the universal distributing a lien over the process.  Correct?  
A.  Correct. 

Q.  And you have no idea whether or not that legal opinion will be given in a positive or negative way at the moment?
A.  I haven't spoken directly to their lawyers, no.  

Q.  If the second tranche was to be made good, it would require a direction from the Court, would it not?
A.  That's one of the requests from the lender, yes. 

Q.  The direction from the Court that you would be seeking is in effect an advance for a universal distributor's lien in respect of the draw down of further funds?
A.  Yes, that's right. 

Q.  We can see that at page 10 of the exhibit, or internal page 6.  Correct? 
A.  That's correct. 

Q.  So that's condition precedent F.  Correct?  
A.  That's correct. 

Q.  That's not a direction you've ever sought before in your experience as a liquidator? 
A.  As a liquidator I am quite confident in the universal distributor's lien concept.  It's a request that's been made of us from the lender and on that basis we would expect that at some time when it becomes clear that there is likely to be the need for a second tranche draw down, then we would deal with that then. 

Q.  Just focus on my question.  In terms of seeking an advance from a Court in respect of the use of the funds in this manner, that's not something you have sought from the Court before.  Correct?  
A.  Correct. 

Q.  You would accept that Oaktree would have an intimate interest in that question?
A.  I suppose I would. 

Q.  You would also expect that the New South Wales Government would have an intimate interest in that question.  Correct?  
A.  Yes. 

Q.  Because what you are seeking to do through this means of funding is add a super priority above those of secured creditors for the purposes of achieving some funding for the purpose of undertaking some sort of sale process.  Correct?
A.  Well, consistent with the universal distributor's lien, it would be specifically related to costs to secure, preserve, protect and realise the assets that their security attaches to. 

Q.  And part of the way this funding structure works is that you have to in effect seek the approval of the funder as to how you are going to use funds so as to fit within the principle of the trivial perspective and the funder's perspective?
A.  As is typical in these cases, there will be a budget that maps out the operational spend, which will be the things that we need to do, and those will be amounts that will be funded. 

Q.  But you accept that there is at least some process by which the funder has a say in the manner in which you are going to spend the money.  Correct?  
A.  Correct. 

Q.  And one of the conditions precedent that you have to fulfil prior to even drawing down the first tranche is an approved budget.  Correct?
A.  Yes, correct. 

Q.  Is that, that's not a document you have presently put before the Court.  Correct?  
A.  Correct. 

Q.  That would have to be a process that you would undertake in order to obtain the condition precedent being satisfied.  Correct? 
A.  Are you talking for the second tranche or the first tranche?  

Q.  First tranche?
A.  Well, for the first tranche we have had discussions with them on what's required in the first week but, yes, we would need a budget within a very short space of time. 

Q.  Presumably part of what you need to do to fix upon that budget is have some more detailed discussions with management? 
A.  Absolutely. 

Q.  That's not something that you have presently done.  Correct? 
A.  Correct. 

Q.  The time at which you can fulfil the condition precedent in respect of that at least the first tranche, whilst you might have a desire to do it quickly you can't say with certainty precisely when that will occur.  Correct?
A.  I would be pretty confident in saying that we can have a budget, a short term budget available very soon after an appointment but a longer term budget would require, as you have said, input from management. 

Q.  At least in so far as you haven't fixed upon a budget and in the short term you would accept at that point you were in unfunded liquidation.  Correct? 
A.  I have a high degree of certainty that our funder will agree with us on the amount to be funded, technically. 

Q.  So an unfunded liquidation which has crystallised at least employee liabilities.  Correct?  
A.  Correct. 

Q.  Has got rid of the moratorium that presently exists.  Correct? 
A.  Correct.

Q.  Has the risk of receivers being appointed.  Correct? 
A.  Correct. 

Q.  The risk that those receivers whereby result in no funding being provided you to you at all? 
A.  Correct. 

Q.  And at that point you would accept that the flexibility of the present process is lost.  Correct? 
A.  Correct.  It would be a receivership then. 

Q.  And that may have a detrimental effect on the asset value that can be obtained for the sale of the business.  Correct?
A.  I'm not sure it follows, to be honest.  It's a mine that has a large reserve of coals; it's in a region that's well known for coal mining and I think the time frame over which the sale is conducted is likely to have a bigger impact on the outcome for creditors than a number of these other things.  They will be factored into the bid price by the buyer. 

Q.  But you have got to accept, at the bare minimum, that there is at least a risk to creditors that a lower price is obtained once there is a forced process or a receiver process compared to that which might exist under a voluntary administration.  Correct? 
A.  Not necessarily.  There is already a forced process.  It is an insolvency and you're just differentiating between different types of insolvencies that have different, you know, different processes and different benefits and different, you know, cons, if you like.  But at the end of the day you are selling a coal mine and there's interest in a coal mine and it's more about the process to run the sale for a coal mine. 

Q.  But at least when you look at the liability position of the company, you would at least accept that there is a crystallised liability? 
A.  I would agree with that, yes.  

Q.  And that on one view might be to the detriment of creditors as they sit here today.  Correct?  
A.  I accept that could be possible. 
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Q.  In so far as you have sought to start a budget for the purposes of fulfilling your condition precedent, does any part of that budget seek to supply money to you for the purposes of understanding public examinations in respect of voidable transactions?
A.  No.

SULAN:  That's the cross‑examination, your Honour.  

<NO RE‑EXAMINATION  

HIS HONOUR:  Thank you, Mr Fraser.  That completes your evidence.  You may come or go as you wish.  

<THE WITNESS WITHDREW  

HIS HONOUR:  Is there any advance on the ability to producing a document on the notice to produce, Ms Whittaker, or should that be stood down again?  

WITHERS:  May we take this approach if it's convenient.  If we might stand it down and I will speak with my learned friend Mr Sulan to progress it. 

HIS HONOUR:  I have in mind standing it down to 2 pm.  If necessary, it may be useful to be having a debate about legal professional privilege if we need to do so. 

SULAN:  I accept that, your Honour.  

HIS HONOUR:  Just to confirm, we still don't have Mr Davies.  

SULAN:  He is here.  I will give my learned friend an outline.  

HIS HONOUR:  Is the convenient course then that we adjourn till 2 pm and Mr Davies is at 2 pm and at that point I would expect we would be making closing submissions. 

SULAN:  Yes, your Honour.

HIS HONOUR:  I should indicate to counsel obviously the parties should tailor their submissions to the fact that the matter is going to be resolved today.  I will give judgment today.  If the matter doesn't complete today I will continue part heard into tomorrow morning, deferring other matters tomorrow if necessary.  So the matter will be resolved either this afternoon or it will be resolved tomorrow morning.  

LUNCHEON ADJOURNMENT
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HIS HONOUR:  Yes, Mr Sulan.  

SULAN:  Your Honour, I am in a position to call Mr Andrew James Davey.  I understand my learned friend objects, on the grounds of lateness.  Perhaps, I can address that issue first? 

HIS HONOUR:  Yes.  

SULAN:  If your Honour takes up Mr Hayes' 3 March affidavit, your Honour will see it deals with the various prospects that existed at the time he was swearing that affidavit on 3 March at paragraph 47.  

In paragraph 48, he notes:  For completeness, I note that a funded liquidation of the company is also theoretically possible, but as at the date of my affidavit I am not aware there is such a proposal available to the company.  

Now, that was on the same day there was a committee of inspection meeting by way CMI attended and there was no indication given of the proposed Keyview financing.  That matter emerged at about 6.40 last night.  

If your Honour takes up Mr Hayes' 4 March affidavit, your Honour sees in paragraph 10 that he received Mr Shaun Fraser's material at 6.42pm yesterday.  

HIS HONOUR:  I'm sorry, whereabouts is that?  

SULAN:  Paragraph 10 of the 4 March affidavit. 

HIS HONOUR:  Yes.  

SULAN:  So the prospect of there being a so‑called funded liquidation (which I will have something to say in closing) is something that emerged, for the first time, last night at about 6.42pm including Mr Fraser's evidence that there is an intention to terminate 238 staff which your Honour has.  

If your Honour takes up Mr Fraser's affidavit, at paragraph 17G your Honour sees the reference to 278(as said) employees that will be terminated and, of course, comparing that matter in evidence.  

So in terms of the effect of the prospect of the appointment of Mr Fraser, the funded liquidation proposal and the effect that it would have on both the workforce and a restart is really something that has emerged in the context of this evidence.  

It is very difficult to see how it could be said to be late, and my learned friend of course objected to the email that I sought to tender this morning and, in a manner, I'm seeking to, in effect, deal with that objection.  

AVL:CAT 		
		
For those reasons, your Honour would permit Mr Andrew James Davey to give evidence.  It would be a short examination‑in‑chief, of no more than 
1
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10 minutes, and we say it is important to the matters that your Honour has to consider.  

HIS HONOUR:  I'm sorry, have you provided a proof of evidence?  

SULAN:  Yes.  We have. 

HIS HONOUR:  Are you going to seek to tender that proof of evidence on the voir dire in order to seek leave to adduce a late affidavit?  

SULAN:  I will do that, your Honour. 

HIS HONOUR:  Is there any objection to that course?  

WITHERS:  No.  I don't.  

(A document was handed up to his Honour.)

HIS HONOUR:  Yes.  Yes.  All right.  

SULAN:  Does your Honour wish that to be marked for identification?  

HIS HONOUR:  Yes.  I will.  The outline of evidence of Mr Davey will be exhibit BD1. 

EXHIBIT #BD1 OUTLINE OF EVIDENCE OF ANDREW JAMES DAVEY TENDERED, ADMITTED WITHOUT OBJECTION. 

SULAN:  For those reasons, your Honour should permit the evidence of Mr Davey to be called on the application.  

HIS HONOUR:  Yes.  Mr Withers? 

WITHERS:  We objected to this evidence being adduced.  

The outline I was given at about quarter‑to‑two, it's always been an issue in this case.  That if there is a liquidation, that a large number of members of the workforce would likely be made redundant.  That was certainly the case of what was being explored or what was understood at least in February to be in play; was the possibility of what is described as an unfunded liquidation.  

We can see that in the affidavit of Mr Hayes of 17 February at paragraph 87, where he says:  If it goes into liquidation and it is not funded, and the care maintenance activity will cease, and if that happens, then a large part of the workforce will be made redundant.  

So the impact of a redundancy on the workforce, on their point of view, which my learned friend now wants to adduce, has always been an issue, and evidence about their point of view was something that our learned friends could always have put before your Honour.  

.05/03/26	1	(SULAN)(WITHERS)
		

Now, that's not changed by the fact that we have said that there is now a funded liquidation on the cards and the liquidator has confirmed the obvious.  That is to say, his intention to terminate a large number of members of the workforce, who have been on very limited duties, given that mine went to care and maintenance in January 2025.  

So, he has confirmed the obvious.  That he would terminate a large number of members of the workforce.  It is the lateness of this affidavit which really hasn't been adequately explained, is our first point of opposition.  

The second is that, if we look at the actual proposed outline itself, it contains a large amount of opinion evidence.  

Looking at paragraph 1, there is no issue about the background.  

Paragraph 2 is a statement of position of the MEU.  That is not likely to be contentious, if that's the evidence he wants to put on.  

Then 4 and 5 is simply a statement of his position.  

When we get to paragraph 7, he speaks about the impact of the loss of jobs and the ability to maintain the mine and the issues with the restart.  

Then he says, at paragraph 7:  Mines are a specialised trade.  That is, obviously, opinion evidence.  He describes what the employees and some of the ‑ at least, he says, the employees.  He doesn't identify the number, but he describes what has been happening in the last 12 months.  

In the last sentence of paragraph 7, it is more opinion evidence:  The workforce is highly trained and skilled.  If the liquidation results in redundancies, the maintenance of the mine will cease to be viable.  

So, that is opinion evidence.  But is obviously something that we would wish to contest and adduce some of our own evidence in response.  

Paragraph 8 is also opinion evidence.  

Paragraph 9 is opinion evidence.  

Paragraph 10 is opinion evidence.  

So we can see a very large amount of this evidence is not relevant to your Honour's consideration if it is appropriately, as we say, characterised as opinion evidence.  Therefore, it is likely to result in an undue waste of time if you have an employee here giving his evidence of what he thinks the impact of the redundancies will be on the mine.  

HIS HONOUR:  Yes.  Well, Mr Withers, can I ask two questions?  The first is, if Mr Davey were to give evidence, is there any reason why the outline of 
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evidence which has now been marked as exhibit BD1 could not be treated as his evidence‑in‑chief from your perspective?  

WITHERS:  No.  In fact, I was going to suggest that.  Then your Honour could make a ruling on the objections I had to the opinion evidence. 

HIS HONOUR:  Well, that perhaps leads to my second question.  It is not immediately apparent to me there is any prejudice to your client.  If opinion evidence is given without a basis, it will stand on as opinion evidence.  It is disclosed and its weight is to be assessed. 

WITHERS:  Yes.  Well, your Honour, opinion evidence that is not based on any expertise is inadmissible.  So we would urge upon your Honour a course in which your Honour rejects the evidence rather than allows in inadmissible opinion evidence and decides what weight to give it later.  

HIS HONOUR:  Yes.  All right.  Thank you.  

Mr Sulan, are you insisting on the ability to give oral evidence as distinct from the tender of the outline of evidence as standing as Mr Davey's evidence?  

SULAN:  No.  I am content to tender the outline if‑‑

FOR JUDGMENT SEE SEPARATE TRANSCRIPT

HIS HONOUR:  So, in those circumstances, I will mark Mr Davey's evidence exhibit H6, noting that that will stand in place of oral evidence.  

EXHIBIT #H6 OUTLINE OF EVIDENCE OF ANDREW JAMES DAVEY IN PLACE OF ORAL EVIDENCE TENDERED, ADMITTED WITHOUT OBJECTION.

Yes.  Is there any objections, Mr Withers? 

WITHERS:  Yes.  Your Honour, I seek a section 136 limitation over the first sentence of paragraph 7 and the last sentence of paragraph 7.  That evidence can come in as evidence of his understanding, but not as evidence of the truth of the matters there set out.  Because it is opinion evidence.  

HIS HONOUR:  Mr Sulan, I tentatively admit the first sentence of paragraph 7, without qualification, on the basis it doesn't seem to me to be likely to be the subject of serious dispute.  

I will tentatively admit the last sentence with a limiting order under section 136, which is concessional, so far as it might otherwise be excluded, of opinion evidence.  On that basis‑‑ 

SULAN:  I am content with that, your Honour. 

HIS HONOUR:  Yes. 

WITHERS:  The same ruling, with respect, should apply to paragraph 8. 

HIS HONOUR:  Yes.  I admit that.  

I will tentatively take the same view, Mr Sulan.  

SULAN:  Yes, your Honour. 

HIS HONOUR:  Yes. 

WITHERS:  Then the same ruling should apply to the second sentence at paragraph 9.  

HIS HONOUR:  I will tentatively admit the words "people have got jobs out of the region" which I will treat as a matter of personal knowledge.  

I will tentatively admit the words "it is hard to get them back" as the witness' understanding.  

Do you seek to be heard to the contrary, Mr Sulan?  

SULAN:  No, your Honour.

HIS HONOUR:  Yes. 

WITHERS:  Likewise, the same ruling should apply to paragraph 10.  It is such a generalised statement and it is also opinion evidence. 

HIS HONOUR:  Yes.  I will admit paragraph 10.  It seems to me he will have a sufficient basis to give lay opinion evidence as to that matter.  

WITHERS:  Okay.  Thank you, your Honour.  

Now, Mr Sulan, you are standing.  Is there something further?  

SULAN:  Only if my friend requires him for cross‑examination. 

HIS HONOUR:  Is Mr Davey required for cross‑examination?  

WITHERS:  Not in light of your Honour's ruling. 

HIS HONOUR:  All right.  Not?  

WITHERS:  Not in light of your Honour's ruling. 

HIS HONOUR:  Mr Davey, I should thank you for taking the trouble to attend.  I appreciate you have come all the way from Wollongong for an opportunity to allow your evidence to be heard.  I thank you for taking the trouble.  
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SULAN:  Thank you, your Honour.  

So, I think there are two‑‑

HIS HONOUR:  Mr Davey, you are welcome to come or go as you wish.  You are very entitled to stay, but you are also entitled to leave if you wish to do so.  

MR DAVEY:  Thank you, your Honour.  

HIS HONOUR:  Yes, Mr Sulan. 

SULAN:  I think my learned friend is either reading or going to read Mr Sloan's affidavit.  I don't require him for cross‑examination. 

HIS HONOUR:  Yes.  I thought that was‑‑

SULAN:  I think it has been read.  Yes. 

There are two housekeeping matters, from my perspective, before we move to submissions.  The first is, there was a question asked of Mr Hayes about a $2.6 million funding request.  My instructions are that that funding request is not yet due until next week and it hasn't been received as yet.  I can either call Mr Hayes, but I think my learned friend accepts it can go in as a statement of the factual position.  

HIS HONOUR:  Just one moment.  

Mr Sulan, there was a reference to that in the affidavit.  Will you be able to tell me where it was?  

SULAN:  I am grateful to my learned friend.  It's paragraph 41 of the 3 March affidavit.  

HIS HONOUR:  Well, Mr Sulan, I will ask what Mr Withers wants to do in a moment, but, I must say, my recollection, I may be mistaken, was that the Funding Agreement had been amended to comprise a time for payment on funding requests. 

SULAN:  Perhaps rather than do it, because I thought it was agreed or at least a non‑contested fact, why don't I get some formal documents?  

HIS HONOUR:  I don't want to take the course that creates a waste of time.  

SULAN:  Yes. 

HIS HONOUR:  Mr Withers, is there anything to be made on this particular matter?  

WITHERS:  I had the same recollection as your Honour.  I had thought ‑ it can easily be clarified.  I had thought that once the funding request was made, the 
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money had to be paid and immediately.  I was a little surprised to hear it was not due until next week.  There must be a document that clarifies that. 

HIS HONOUR:  Is it worth some time to clarify it further having regard to the larger issues that will need to be determined? 

WITHERS:  Well, I appreciate‑‑

HIS HONOUR:  If it is something you wish to explore, then plainly Mr Sulan's correct.  That Mr Hayes will need to be recalled to give it. 

WITHERS:  I certainly don't want to occupy a disproportionate amount of time on it.  If there is any risk there has been a failure to pay on the loan facility, pursuant to a request, that will be a real issue to know.  I don't know.  It must be able to be easily resolved with some document. 

HIS HONOUR:  All right.  What do you wish to do next?  

WITHERS:  If my learned friend is able to just indicate to me where in the Funding Agreement it says that, or an exchange of communications between the administrators and Clydesdale that shows this amount is not due until next week, it won't be an issue. 

HIS HONOUR:  I think what I will do is adjourn for two or 3 minutes to see if this can be more efficiently resolved by discussion between the parties and their instructing solicitors, who may have knowledge of the relevant arrangements, than by a more formal way, if it needs, to then take a more firmer course.  Then, in the meantime, Mr Withers, you no doubt will remind yourself, and indeed remind me, of the terms of the Funding Agreement, and it's likely that I will grant leave to have Mr Hayes recalled for further cross‑examination.  

WITHERS:  Yes.  Can I ask if your Honour would be permitted or prepared to take a little longer, perhaps five or 10 minutes, so I can get an update on the position with a long‑form agreement that has been requested?  

HIS HONOUR:  Yes.  All right.  

Presumably, Mr Sulan, you wish to take no objection to the course.  I appreciate we are losing time to these points. 

SULAN:  No problem, your Honour. 

HIS HONOUR:  All right.  I will adjourn until twenty‑five‑to‑three.  

SHORT ADJOURNMENT

Yes.

SULAN:  Your Honour, on the $2.6 million requests, my instructions are that 
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the request was the funding is due next week.  On that basis, there is no suggestion that it hasn't been met.  That is permissible under the Funding Agreement.  So, I don't think there is an issue on that matter. 

HIS HONOUR:  Yes.  Well, just one moment.  

Mr Withers, do you seek to pursue that further?  

WITHERS:  I accept what Mr Sulan says. 

HIS HONOUR:  Yes.  

SULAN:  On the long‑form agreement, I'm in a position to move to closing submissions.  It's not been produced, and so one of the submissions I will be making.  It hasn't been produced. 

HIS HONOUR:  Yes.  

SULAN:  I think Mr Withers might have an application for a further adjournment.  I don't know if that's going to be made, but I can indicate to your Honour I am prepared to move to closing on the basis of the present evidence. 

HIS HONOUR:  Yes.  All right.  I will let the parties take their course, but I note Ms Whittaker has stood up.  

WHITTAKER:  I have stood up, and I am conscious I don't have leave to be present at the minute.  

As I did seek to communicate to my learned friend (obviously, ineffectively), I have the most recent draft of the Loan Agreement.  

I seek the Court's indulgence of a 5‑minute adjournment for this reason.  A critical term of this Loan Agreement may change, depending on my instructions in the next few minutes, and, if it does, then I anticipate that that is something that my learned friend Mr Sulan ought be aware before he commences his submissions.  We would say it would be in the interests of the management of this case that I have instructions about whether or not there is a change, but I am in a position to provide this draft to my learned friend.  

HIS HONOUR:  Yes.  That will be provided without a claim for privilege? 

WHITTAKER:  I have an understanding with my learned friend that this production would not lead to a request for further documents, which would need to be privileged out before your Honour, because we don't think that is an appropriate course.  

HIS HONOUR:  Ms Whittaker, the document, you do not claim privilege at this point? 

WHITTAKER:  At this point, no. 
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HIS HONOUR:  I'm sorry?  

WHITTAKER:  On this point, no.  On the basis‑‑

HIS HONOUR:  I think I probably introduced at this point something into the question I shouldn't have, because of course once it is not claimed it is probably gone.  The document is being produced without a claim for privilege but is subject to what the understanding you have with Mr Sulan?  

WHITTAKER:  That's right, and I reserve my rights to make our claims of privilege should that understanding prove to be a misunderstanding. 

HIS HONOUR:  Yes.  All right.  

Mr Sulan, notwithstanding that I appreciate we keep coming and going, I am inclined to think that it is probably preferable that I do adjourn briefly; firstly, because it looks like there is at least 5 minutes reading in the document; and, second, because it may be more straightforward for you to know the final position before you commence submissions.  Although, if you take a contrary view, I am perfectly content with that and you can always supplement your submissions once any position changes.  

SULAN:  Yes.  Well, I think at the moment, I think it's Mr Withers' application for a 5‑minute adjournment and I am happy to accede. 

HIS HONOUR:  I think it's Ms Whittaker‑‑

SULAN:  She's not a party.  So, it must be through Mr Withers.  

WHITTAKER:  It's a gift of his Honour to grant an adjournment. 

HIS HONOUR:  I'm not being quite technical. 

SULAN:  No.  I accept. 

HIS HONOUR:  Not least of which Ms Whittaker is trying to answer your notice to produce. 

SULAN:  Yes. 

HIS HONOUR:  If she's not a party, you cannot issue. 

SULAN:  I withdraw my comment. 

WHITTAKER:  I rather thought it was your Honour who controlled the proceedings, in any event, your Honour. 

HIS HONOUR:  Peace has broken out.  I hope peace has broken out.  I will now adjourn until shortly before ten‑to‑three.  
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HIS HONOUR:  Before we commence again, could I just forewarn the parties and legal representatives that it seems to be becoming increasingly likely that we will be sitting relatively late, and by "relatively late" I am contemplating that we may still be sitting at 7pm or 7.30pm, if it is necessary to do so.  I apologise to those who have other arrangements.  I wanted to forewarn you of that.  

I bear in mind that once this application is determined, and depending on how it is determined, there are other applications which will need to be determined, and I am increasingly inclined to the view that the interests of the just, quick and cheap resolution of the real issues in dispute in this matter will not be promoted by extending the matter into tomorrow.  

So I forewarn parties who are potentially affected by that.  If any counsel need to excuse themselves, you are of course free to do so, I am more than happy to hear your juniors or your instructing solicitors, if it becomes necessary to do so.  

WITHERS:  Your Honour, may I tender the document that has just been provided in answer to the call, the draft of the Loan Agreement.  You may not have it yet, I'm sorry, your Honour. 

HIS HONOUR:  Well, I don't (handed up).  Yes, is there any objection, Mr Sulan?  

SULAN:  No, your Honour, it can go in. 

HIS HONOUR:  I will mark a Draft Loan Agreement exhibit CMI4. 

EXHIBIT #CMI4 DRAFT LOAN AGREEMENT TENDERED, ADMITTED WITHOUT OBJECTION 

SULAN:  Perhaps before I start we should confirm that that's the evidence closed?

HIS HONOUR:  I am not sure, Mr Sulan, that this is quite a case in which I can make that sort of order.  Plainly, anyone who seeks to make a late change will need to justify doing so.  But at least Ms Whittaker has already foreshadowed that there is a change that may be coming.  Ultimately, I need to be driven by the interests of justice here.  So if a matter is necessary to clarify the true position, I am likely to permit evidence to be led purely to address it.  

SULAN:  Thank you, your Honour.  Can I start by identifying the application that I make which is contained in the interlocutory process and as your Honour has seen, it is an application for an adjournment to 28 April 2026 and the statutory power your Honour is familiar with, it is section 440AW(2).  And that's my primary application.  Then I have a fall‑back application which I foreshadowed with your Honour, which is for the three week adjournment under the narrower or case management powers that your Honour has previously exercised in respect of other applications.
They are the two applications that I make.  

I think, fundamentally, the submissions I make in respect of both applications can be dealt with at the same time, but I will obviously focus a little bit more on the funding aspects of things, in so far as I am seeking a case management adjournment of three weeks. 

Now if I can start with Mr Hayes' evidence in his fifth affidavit of 3 March.  So the fifth is the 3rd and the sixth is 4 March.  

HIS HONOUR:  Yes.

SULAN:  So the fifth affidavit, your Honour has his opinion in paragraph 5 that he continues to hold the view that unsecured creditors will receive a materially higher return pursuant to the administration of the company than they would otherwise have received in any liquidation scenario.  And that opinion is repeated in paragraphs 49 to 51, including in 49 that in his view it is in the best interests of the company's creditors for the winding up application to be further adjourned for eight weeks, to pursue an orderly and value maximizing transaction and the like. 

Then your Honour sees the expedited sale process that he is hoping to run.  And your Honour has Mr Fraser's agreeing with Mr Hayes that an eight week campaign is achievable.  Your Honour sees that evidence, if your Honour has Mr Fraser's affidavit, at paragraph 16(e).  

HIS HONOUR:  Yes. 

SULAN:  So there is at least a starting point where there is general agreement between the two insolvency practitioners as to the time period by which a sales campaign could be conducted. 

HIS HONOUR:  Yes. 

SULAN:  Mr Hayes addresses the sufficiency of funding at paragraphs 42 to 45 of his fifth affidavit.  I just invite your Honour to read those.

HIS HONOUR:  I am sorry, you introduced that as the sufficiency of funding. 

SULAN:  I am going to develop that. 

HIS HONOUR:  Can I just confirm, that's addressed, to the extent it is addressed here, in paragraph 42?  I thought you had referred to 42 to 45. 

SULAN:  Yes, in terms of the fact that the funding that is presently being received should be viewed in light of his experience, for example, in paragraph 44.  That is he has funding.  He has received the payments made in accordance with draw‑down requests and he notes, for completeness, that it is not unusual for secured creditors, including related party and creditors to not provide funding so as to preserve the value.  

HIS HONOUR:  Yes. 

SULAN:  In terms of ‑ just while I am on this part of the affidavit, your Honour obviously knows about 46, namely that my client would relist the matter within one business day of any default under the funding arrangements. 

HIS HONOUR:  Yes. 

SULAN:  Can I just pick up a matter that arose on an earlier occasion, and we repeat it here, which is paragraph 18 of this affidavit, being that the most logical source of administration funding ‑ this is to replace Clydesdale funding to the extent that that can be done ‑ will typically advance proposals to do so once the sale and due diligence process is reasonably well‑progressed. 

Your Honour has in paragraph 52 my client's evidence that he would propose to launch a sale and marketing process on 9 March.  

HIS HONOUR:  Yes. 

SULAN:  And that should be combined with his evidence ‑ and I apologise for jumping around, I am trying to do it in a logical way ‑ with his evidence at paragraph 12(c) that he already has people in the data room, so to speak, giving consideration to third party funding.  And he refers to six non‑disclosure agreements, and he mentioned in his oral evidence that there was a seventh interested party.  

So breaking that down, when one is giving consideration to the present position, the voluntary administrator considers that the continuation of the process to try to get a sale away is in the interests of creditors.  He has funding from Clydesdale which has been met to the tune of $8 million to date.  

He will list the matter if he doesn't receive a funding request.  He wants to start the campaign on 9 March, which he thinks will give him a better prospect of alternative funding.  

In so far as alternative funding is being sought he has at least six, and possibly seven, persons with non‑disclosure agreements giving consideration to that very matter, and that has been the position for some time. 

He supplemented all of this evidence with his evidence‑in‑chief.  And candidly he recognises the issue with the current funding, and he is trying to replace it and he wants to replace it.  And he is hopeful that that will occur.  

And in so far as I am pressing the application on 440A grounds, I am going to submit to your Honour that I have satisfied the test, but certainly in so far as one is getting to a case management adjournment for three weeks, the evidence that he gave, combined with the matters already contained in his affidavit, would be sufficient matters for your Honour to focus on in terms of at least the case management adjournment.  

HIS HONOUR:  Yes.  Could I just pause there, that one potential difficulty with putting an adjournment on case management grounds, and I just want to raise it so that you have an opportunity to address it, is simply that the matter has been adjourned twice before and in each case, in hearings that were not short, this is a third hearing involving a multitude of legal practitioners for a day and it's certainly not obvious that the interests of the just, quick and cheap resolution of the matter would be promoted by having hearings of a day involving seven counsel at the Bar table, a row of instructing solicitors that is at least as long, and professionals sitting in the back part of the Court every three weeks or into the indeterminate future or at least once more; in those circumstances it may be that if one looks at it at least from case management terms, the Court is going to be required to come to finality, however painful and difficult finality may be. 

SULAN:  There's two matters that arise from that.  Obviously I will seek to persuade your Honour I satisfy the statutory test. 

HIS HONOUR:  Yes. 

SULAN:  And if your Honour is persuaded by that matter then this residual case management discretion doesn't arise.  That's the first point. 

The second point is one can perfectly accept what your Honour has put to me, namely that one can't have rolling, piecemeal adjournment applications.  But one has to approach the position on the evidence that's fallen on the application today.  And we would say that if your Honour's taking that evidence in the round, I will come to the counterfactual of the liquidation, that there would be enough material before your Honour to satisfy your Honour that this winding up process should not proceed today and that your Honour should at least give the three week adjournment, for all the reasons that I will be submitting make it in the interests of the creditors, which is fundamentally a matter that should impact upon your discretion, as well as all the case management issues that your Honour has rightly put to me.  But the interests of creditors will loom large, nevertheless, in your Honour's case management powers because the counterfactual, which we will come to, is quite dramatic.  

HIS HONOUR:  Yes.  Well could I pause there.  On one view that's what I am putting to you, that ultimately you succeed on the interest of creditors or you don't succeed, because any rational application of a case management criteria would say, after one had a day hearing and seven counsel, and at least as many solicitors, one wouldn't say well that was very interesting, now let's defer it for three weeks and do it all again. 

SULAN:  Yes, I accept that.  While we are on this, perhaps it makes sense to address the relevant test under 440A(2) in this connection.  Your Honour hopefully has the decision of Re Brew Still Pty Limited. 

HIS HONOUR:  Yes. 

SULAN:  Does your Honour need a further copy?  

HIS HONOUR:  No, I don't. 

SULAN:  It is just a convenient extract of an earlier decision of your Honour in Re Australian Tailings Group Pty Ltd [2020] NSWSC 1543 where your Honour expressed the test as ‑ I'm picking up the second full sentence ‑ "whether the Court is satisfied that that matter is determined in the relevant circumstances and the authorities make clear that it requires a sufficient possibility and not mere speculation".  

So we address it in that connection, namely that the material before your Honour involves a sufficient possibility of a better return to creditors by way of the continued voluntary administration process and not mere speculation.  We would say that we have satisfied your Honour of that matter.  

HIS HONOUR:  Yes. 

SULAN:  So standing back from it, there is a sale process that's about to commence.  There's current funding that's being met.  There's a desire for alternative funding and that funding prospect will improve once the sale process is under way, and there are at least six to seven interested parties in respect of that matter. 

HIS HONOUR:  Yes.  Could I pause there, Mr Sulan.  I understand that the first question is about the funding arrangement for Clydesdale that's being agitated at length, so there will probably be nothing very new there.  

As to the second alternative funding, you, in due course, are going to make some criticisms, I think, of the liquidator's alternate funding.  But that rather highlights the fact that the voluntary administrator's alternate funding is six or seven unidentified people in a data room who haven't told us anything about their proposed terms. 

SULAN:  The criticism I am going to make of the alternate funding is to put the submission that the true comparator in this case is between a voluntary administration and an unfunded liquidation. 

HIS HONOUR:  Yes. 

SULAN:  So I'm not putting my criticisms of the funding in the way that perhaps your Honour has just put it to me.  I am putting it in the sense that the real comparator here is not between a funded administration and a funded liquidation, rather it is between a presently funded administration and an unfunded liquidation. 

HIS HONOUR:  Yes, all right.  Then what I am pointing out to you is that that may depend on Clydesdale, on the one hand, and any question of whether the Funding Agreement is such that it would be a funded liquidation or not, which is something that you are going to no doubt be addressing. 

SULAN:  Whether it would be a funded liquidation under the present arrangements that are before the Court on the term sheet?  

HIS HONOUR:  Well, on whatever it is that emerges in submissions in due course. 

SULAN:  Yes, but so your Honour knows where I'm going with the proposed funding from Keyview is to say that it is not certain, it has lots of conditionality and it really, when your Honour looks at the material in the round, needs to be viewed as a likely unfunded liquidation, not least of which is because the event of default provisions will be triggered if there is the appointment of a receiver which is, we would submit, a distinct possibility if the company goes into liquidation. 

HIS HONOUR:  Yes. 

SULAN:  Can I just deal with a slightly different topic.  I think there's some sort of contentions being made that voidable transaction claims require serious investigation and ought to be pursued; in the circumstances of what the voluntary administrator has presently discovered, we agree.  The way in which that can occur is, as I put to Mr Fraser, through a process that will have the possibility of being put to creditors in the context of the second creditor's meeting whereby the sale of the business occurs and leaves available for pursuit through a liquidation the voidable transaction claims. 

So, in other words, as I think Mr Fraser readily and correctly accepted, that the two are not mutually exclusive, that is the sale through a Deed of Company Arrangement or whatever arrangement is ultimately put to creditors is not mutually exclusive with the pursuit of voidable transactions.  

Indeed, both Mr Fraser and Mr Hayes have the same initial objective, namely to sell the business as opposed to pursuing voidable transaction claims in the short period of time.  I can tell your Honour is about to ask a question.  

HIS HONOUR:  Mr Sulan, can I pause there?  

SULAN:  Yes. 

HIS HONOUR:  One possible difficulty with that is the application of a slight degree of commercial commonsense.  In the sense that one would not ordinarily expect that Clydesdale was funding, to the extent that it is funding, a voluntary administration with a view to a Deed of Company Arrangement which preserves the claims against Clydesdale and its related parties for the benefit of creditors. 

SULAN:  There's two responses to that.  Firstly, there's no fetter on the funding that's been provided and nor did Mr Withers suggest ‑ and rightly did he suggest to Mr Hayes that he would do anything other than consider the position from his position as an independent‑‑

HIS HONOUR:  But that rather misses the point, I think, because the matter that I'm really raising with you is that the application of commercial commonsense would suggest that Clydesdale's assessment of likely developments is not the same as yours, because otherwise Clydesdale is engaging in the remarkable activity of funding the voluntary administrator so that the voluntary administrator can take a course, which you agree is desirable, which is plainly contrary to Clydesdale's interest. 

SULAN:  But Clydesdale, as Mr Hayes says in his affidavit, had an interest as a secured creditor, which it says it is.  And Mr Hayes hasn't ruled on anything do with any of that yet, but it says it is a secured creditor.  And obviously as a secured creditor it wants the highest realisation possible for the business, come what may. 

Now, obviously enough, if that occurs and the company goes into liquidation, Clydesdale is not the funder.  Whether the liquidator at that point gets litigation funding or whatever it may be to pursue whatever claims exist, it is a matter that will occur down the track, but just because Clydesdale is presently funding the administrator, as we speak, doesn't mean that (a) the administrator is not looking at these things as he should, and he obviously refers to materials in his reports about what should be looked at further; and, secondly, obviously that problem will fall away if he gets alternate funding or it's not a problem, but the position you put to me will fall away if he gets alternate funding.  And, thirdly, upon any liquidation there would be the opportunity for other funding which is obviously unrelated to the party for whom you would be looking at clients.  

HIS HONOUR:  Well, just to be clear, I wasn't suggesting that there was anything untoward in respect of the voluntary administrator.  I was just putting to you, and on one view it seems blindingly obvious, although I think you take issue with it, that Clydesdale's assessment of the way in which matters will develop must be different from yours because otherwise it would be entirely irrational for Clydesdale to fund a process of development leading in the direction which you say matters more to‑‑ 

SULAN:  ‑‑well, all I can do is repeat the submission that the funding is not tethered to any particular task and that the administrator will obviously report to creditors.  The administrator is obviously looking at clients‑‑

HIS HONOUR:  With respect, it is not critical of you, if it is the voluntary administrator's position, I will record it and deal with it.  That suggests that the voluntary administrator does not recognise what might seem to stare him in the face, that the fact that Clydesdale is funding him necessarily indicates that Clydesdale's assessment is that the outcome of this voluntary administration will not be a situation where the matter results in a liquidation in which a liquidator pursues claims against Clydesdale and its related parties. 

Now as I understand it, you, on behalf of the voluntary admin, contest that apparently obvious proposition; if it is so, if that is so I will deal with it in the judgment.  

SULAN:  I think to try to clarify my position, obviously enough the voluntary administrator is trying to obtain alternate funding that's as I‑‑

HIS HONOUR:  But Mr Sulan, with the greatest of respect, I don't want to seem impatient, but this is a perfectly straightforward proposition.  The voluntary administrator, who has many years of experience in insolvency, ought to be capable of reaching an assessment of whether it is true or false that, commercially, the logic of Clydesdale's position is that its assessment is that this funding will not be a means by which claims are brought against it.  

Now at the moment that's been put to you, I think, three or four times.  You have avoided it three or four times.  You are perfectly entitled to do so.  But I should make clear that the voluntary administrator's reluctance to accept what might appear to be the obvious is not a matter that will assist him. 

SULAN:  I accept that Clydesdale will not want a heavy investigation into its own security position, that makes commercial rational sense, I accept that.  So I am accepting‑‑ 

HIS HONOUR:  That's half way towards the obvious because the other part of the obvious is because Clydesdale is behaving as it is, for whatever reason it has formed the view that the outcome of its doing so will be different from what you have put to me. 

SULAN:  Well, I think at that point I can only rely on the evidence that's before your Honour.  All I can put to your Honour is what the administrator says at 43 and following, including at 44. 

HIS HONOUR:  Yes, thank you.  Just one moment.  This is in the 4 March affidavit?  

SULAN:  The 3rd of March, which is the point we were on before. 
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HIS HONOUR:  Just one moment.  Yes, I have seen that, thank you. 

SULAN:  Obviously, your Honour, Clydesdale's motivations are not something that your Honour's putting to me.  One can accept that they won't want particular claims investigated and the like.  All I can say at the moment is that funding that is available to the voluntary administrators is giving an opportunity for the business to be conducted in a moratorium. 

HIS HONOUR:  One more question.  You put to me a moment ago that the voluntary administrator shares the assessment, that there are claims that it ought to be pursued and ought to be pursued in some form of liquidation at the end of a voluntary administration.  I wasn't trying to overstate that in any way.  I hope I put that neutrally.  Where do I find that in the evidence or is that only something that has emerged?  

SULAN:  So in the 17 February affidavit, it introduces a topic at paragraph 128 that was the prospect of a potential claims being available to a liquidator, then in the 4 March affidavit at paragraph 10L‑‑ 

HIS HONOUR:  Just one moment.  Yes, I see. 

SULAN:  And then your Honour has the estimated outcome statements including ‑ I'm not quite sure what number your Honour gave it but JH‑3 which is the exhibit to the 3 March affidavit where each of the potential claims are given for the very preliminary valuation in terms of what it may be worth in page 253 of the exhibit and 254 of the votes. 

HIS HONOUR:  Again, Mr Sulan, if I can pause briefly to raise something with you again because I'm asking you ‑ not to ask you to comment upon Clydesdale's motivations, which is a matter the voluntary administrator would be expected to know, but instead, comment upon what an experienced and rational voluntary administrator would have assessed having regard to the matters that are known to you.  One possibility, when one looks at paragraph 10A, is if one looked for a commercial explanation of Clydesdale's approach, one possible explanation from one view, although it is not a matter here identified, is that Clydesdale considers that the outcome of a meeting of creditors at which it and its associates have a substantial number of votes, will not be to approve the liquidator's recommendation for a liquidation involving the pursuit of recovery actions. 

SULAN:  The voluntary administrator, sorry. 

HIS HONOUR:  Yes. 

SULAN:  I can't rule out that possibility obviously, but at the moment, one is looking at the position from the interests of creditors generally, and all of them at the moment are at least aligned insofar as they would wish the best return from the sale of the asset that is possible. 

HIS HONOUR:  Yes. 
SULAN:  There's certainly alignment on that point, and as we would submit, based on all the things your Honour is very well aware of in terms of the flexibility of the administration process, that the best prospect of the best return in terms of the sale at least arises through the voluntary administration process, and that's a matter that we rely heavily upon.  No‑one's sort of delved into this, but at least I'm receiving instructions, and I assume they're correct because they're from experienced instructing solicitors, that there's no control of the vote at the second meeting by Clydesdale in the sense that the employers in number I think will have at least a majority value add number. 

HIS HONOUR:  But that rather depends on which resolutions are put. 

SULAN:  Absolutely, and I can't stand here and tell your Honour what that second meeting is going to be, how that second meeting will be structured or put in terms of proposals, but in terms of a test under 440A, what I can submit is that the present sale process provides the best potential outcome. 

HIS HONOUR:  Yes, I understand you put that, but the difficulty really which that discussion highlighted is, having taken me to paragraph 10L, it really exposes the gap, namely, that Mr Hayes reason is that he would put a perfectly sensible recommendation or may put a perfectly sensible recommendation to a second meeting of creditors involving a transition to liquidation and the pursuit of recovery actions whether following a DOCA or as the structure.  But what of course his evidence doesn't really acknowledge is that his recommendation to creditors is not determinative of what occurs. 

SULAN:  No.  I accept that his recommendation is a recommendation, unless it comes down to a casting vote of course.  So again, part of the problem here is this hasn't been explored in the evidence or put to the witness, but my note is that Clydesdale, the vote is subordinated in any second creditors meeting, but can I come back to that?  

HIS HONOUR:  The difficulty is Mr Hayes doesn't say any of this. 

SULAN:  Anyway, can I come back to that?  

HIS HONOUR:  Yes.  You were putting in submissions as to the sale process of assets, and I appreciate that's where you put your primary focus. 

SULAN:  Yes. 

HIS HONOUR:  So I'm perfectly content for you to return to those. 

SULAN:  And on that point, I would submit, on one reasonably solid ground, in terms of a likely interest of creditor tests being better for creditors in a BA sale process compared to a liquidation sale process, and common experience, and also, one of the whole points of part 5.3A is to permit the sales process that is presently underway, and was common in terms of Mr Fraser's experience that he went about it in respect to other transactions, obviously accepting every transaction is different and every company situation is different.  But it can hardly be gainsaid that a sale process through a voluntary administration at least grants him flexibility that doesn't exist in the liquidation, at least prevents the carrying of the liabilities of employees being terminated, carries with it the moratorium of major contracts, and creates the flexibility that was discussed in the evidence with the practitioners.  

So we do put that the 440A test is satisfied when one is viewing it through the prism of your Honour's statements in Re Brew that the issue as between myself and Mr Hynes has fallen away.  That was the matter that was being put against the continuation of the voluntary administration, and I think that one is off the table so to speak, and then we say that your Honour should take into account the position of other interested parties.  Your Honour has the evidence of Oaktree which is in the exhibit, and your Honour has the evidence of the union which is through the materials that Mr Davey's outline has gone into evidence, each of whom strongly support the continuation of the administration.  

Can I then look at the counterfactual.  Obviously enough, liquidation has real potential detriments to the company in terms of the sale of the assets.  Your Honour knows there'll be termination of some 238 staff.  That crystallises a significant liability on the balance sheet of the company of some 32 million.  And then in terms of whether this is a funded versus an unfunded liquidation, your Honour doesn't have a signed funding agreement before the Court, so that's step 1, despite Mr Fraser's evidence that it has to be finalised in the morning of this morning's hearing, and your Honour knows even if you did have a signed document, that there are a number of conditions precedent to the advance of funding, the most important of which is that there's no event of default which requires there not to be an appointment of a receiver, and your Honour knows that Oakdale as a secured creditor is in favour of a voluntary administrator, and Mr Fraser candidly accepted that there was a risk that Oakdale would appoint a receiver which would mean funding would never be advanced, and it would continue as an unfunded liquidation. 

HIS HONOUR:  Could I pause there because I must say as I understood Mr Fraser's evidence in that respect, what Mr Fraser's evidence was, entirely fairly, was to accept that proposition that point out that in that situation, a receiver will have taken up, or a receiver and Oaktree, by the indemnity that you would have had to provide to the receiver, will have taken up responsibility for the management of the mine, its environmental issues, and it will then control a sale process at its cost.  So at least as I understood what Mr Fraser was pointing out, you had, and he put this I think quite explicitly, you had an unfunded but displaced liquidation where the sale process was now taking place elsewhere. 

SULAN:  At least at this point in the analysis, it's not a funded liquidation which is a part of the counterfactual being put to your Honour.  That's one point.  Whether it's something else which is ultimately in the interests of creditors hasn't been explored by anyone in the case, but one would know at least at that point when a receiver went in that there's been a termination of some 238 employees, because that's going to happen immediately, and so one knows at least on the balance sheet that the liability will have crystallised of some $32 million. 

HIS HONOUR:  Yes. 

SULAN:  The other conditions precedent that are presently unsatisfied, at least on the evidence before your Honour at the moment, if your Honour has the term sheet?  

HIS HONOUR:  Thank you, yes.  Just one moment.  The term sheet is part of the exhibit to Mr Fraser's affidavit?  

SULAN:  It is, yes. 

HIS HONOUR:  Yes, I have that. 

SULAN:  So your Honour knows from page 5 and 6 of the term sheet that one of the conditions to the first tranche of funding ‑ in the company, and the lender has the benefit of the lien. 

HIS HONOUR:  Where in the provisions do I specifically find that?  

SULAN:  If your Honour sees "security and ranking", A, B, C.  

HIS HONOUR:  At the moment I don't.  I was looking at "commercial conditions to first order", so where do I find that?  

SULAN:  Sorry, using the file number at the top, "security and ranking" under "purpose". 

HIS HONOUR:  Yes, I see. 

SULAN:  And the commercial conditions precedent to the first drawdown on page 9 include the legal opinion.  Does your Honour see that?  

HIS HONOUR:  Yes. 

SULAN:  And then so one needs a legal opinion presumably dealing with the fundamental matter from the lender's perspective as to the security and ranking.  

HIS HONOUR:  Yes. 

SULAN:  And then an approved budget which your Honour has in B which is not presently obtained, and entry into the Agreement which is the long‑form agreement, and your Honour has a draft with matters to be fulfilled.  That's in respect of the first tranche which is 17.5 million, and then the second tranche which I think Mr Fraser's evidence is that he might be able to get a sale away for $15 million, but if things get more complicated, he'll need more money, so it's possible the second tranche will be required, and your Honour has the conditions precedent to that matter on page 10. 

HIS HONOUR:  Yes. 

SULAN:  Which include the first direction point at F being the direction from the Court, in effect, prejudging a universal distributor's lien which I've run some hard applications before your Honour, but that one strikes me as a particularly hard one without knowing the way in which the money has been spent and the like, and certainly not a direction which is made commonly.  

HIS HONOUR:  Yes. 

SULAN:  So there has to be doubt, one would suggest, over the second tranche.  There is no certainty as to the first tranche, and in respect of the first tranche, the event of default clause which was referred to on page 9 includes the matters set out on page 8 including the stepping in by a secured creditor.  

HIS HONOUR:  Yes. 

SULAN:  So we put, when one returns to the 440A test, that it is in the interests of creditors to continue the current process.  Obviously enough, if Clydesdale funding is withdrawn, your Honour will know about it within one business day.  If the voluntary administrator can't secure alternative funding, that will be a matter of audit no doubt to the committee of inspection.  There is a real interest in the creditors getting the best value from the asset, and that occurs through the current process or at least permitting the current process to continue.  The concerns about Clydesdale funding are very legitimate.  That is why the voluntary administrator is seeking to replace them, but it's not a point in time where your Honour should, in effect, accept the counterfactual which has been put.  That, we suggest, is not in the interest of creditors for all the reasons I've just expressed.  

On the voting issue, your Honour raised with me at a second meeting that Mr Hayes didn't have any evidence of that.  Can I just suggest that that's not a matter of evidence but would be a matter of law, and the Insolvency Practice Schedule 75.41 is that the outcome of setting creditors meetings cannot be decided by related party creditors. 

HIS HONOUR:  Mr Sulan, the most obvious difficulty with that, that probably I've dealt with, is every other judge of this list has dealt with half a dozen cases in the last year or two years where creditors meetings have in fact been decided by related parties. 

SULAN:  Obviously enough. 

HIS HONOUR:  And that's only the ones that are challenged. 

SULAN:  People here are obviously very interested in this matter, and there is a committee of inspection, there are safeguards, there is the Court intervention, but at the moment, we're dealing with the situation as we stand here now which is should this process continue knowing that the voluntary administrators are seeking to find alternative funding, such that they're not in the position that your Honour's putting to me.  

HIS HONOUR:  Yes.  

SULAN:  The only other thing is, and your Honour's no doubt going to tell me these are only estimates and one can't place much store on them, but the estimate that's gone into evidence is not challenged, and the current estimate, your Honour finds in JL‑4 on page 10 and 11. 

HIS HONOUR:  Yes. 

SULAN:  And I note, if your Honour would accept these as estimates, that's what they're described as, but they are in a form which one does see from time to time in section 439A reports or whatever they're presently called, and it's plain that, and this hasn't been taken up with Mr Hayes, that on his assessment that on each of the scenarios, it's in the interests of the creditors for a likely higher return in the voluntary administration process, and that would be a matter for your Honour to take into account, the notice to the estimated outcome statement and the earlier version of it which is at page 253 of exhibit JH‑3.  So for those matters, and standing back from it, your Honour is faced with, in effect, a choice here, and we would suggest that the interests of creditors would relate to the outcome we proposed, and at the very least, accepting that your Honour won't be rolling out the applications, your Honour would permit a three‑week period so as to see where Mr Hayes gets to, accepting that we couldn't be coming back and making a further such application unless there were some material change in circumstance on that occasion. 

HIS HONOUR:  Yes. 

SULAN:  Unless there's anything else I can assist your Honour with?  

HIS HONOUR:  Mr Sulan, the last thing is this which I should pose to you, and also to Mr Withers:  My present feeling is this is probably the hardest case that I will face in 15 years on this Court in the sense of the difficulty of the decisions and the adverse consequences that may follow from a decision, so that's the first thing I should acknowledge.  I will acknowledge that in the judgment.  But the second thing is that unpalatable as it is, it may be that we are going to be driven to a further section, a further extension, although not necessarily for as long as three weeks, by the fact that at the moment there are really two absolutely critical moving parts to the comparison.  

ATJ:CAT		
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HIS HONOUR:  The first is the fact that the voluntary administrator is seeking alternative funding, which he has not yet obtained, however little he has told us about it.  The second is, and more significantly, that at one level you have a perfectly straightforward point that there is limited utility in closely reviewing the terms of an unexecuted litigation funding agreement.  

I should say that if I were driven to that result I would still deliver a full and substantive judgment because it seems to me that as many issues as can be resolved should be resolved.

But I need to expose that that is a possibility; although, that may not support a three‑week adjournment.  

I will give you the opportunity to be heard as to that.  

SULAN:  It may support on conditions a shorter adjournment, including a condition being that if we cannot produce alternative funding in that time period in a finalised form that your Honour would not entertain a further adjournment application.  That's a possibility, that is a shorter adjournment on conditions, which your Honour could easily do under a case management power.  It wouldn't have to be analysed through the prism of 440A.

HIS HONOUR:  I'm sorry, I'm not quite understanding why this is a matter of conditions.  Obviously, if I adjourn for a period you can bring another application.  The limit on that is not really conditions; it is simply that one would expect Mr Hayes not to be re‑agitating issues that had already been determined, first, as a matter of proper practice and, second, as a matter of sensible use of his own and creditor resources. 

SULAN:  That's a much better way of putting what I was inelegantly trying to suggest.  Yes, understood, your Honour.  We would embrace that outcome at least as giving ‑ again returning to the interests of creditors‑‑

HIS HONOUR:  I will be hearing Mr Withers shortly. 

SULAN:  Thank you, your Honour. 

WITHERS:  On section 442, the legal principles are not really in dispute.  Of course your Honour knows them and I'm not going to trouble your Honour by telling your Honour what your Honour already knows.  That seems to be the basis on which the application is being pressed: on section 467(1)(b), the more general discretion to adjourn a winding up application.  

MAD:CAT		
		
There is an immediate answer to that and it is this: our learned friend just said that the concerns that exist about the Clydesdale funding arrangement are very legitimate, to use his words, but those concerns have been very legitimate and in existence since 9 February.  Your Honour heard the evidence that was given by Mr Hayes in which he said that he had come to the realisation that he needed to do something about the funding, but he has come to that very late.  One of the first things I said to your Honour on 18 February was that perhaps 
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the most important issue in this application was the funding arrangements and the source of funds.  So it has been known for a long time that there is a problem with the source of funds.  The problems have been addressed by your Honour in exchanges with my learned friends.  

So there is no case management warrant for extending the time to give Mr Hayes a further opportunity to explore funding when one has regard to that history.

There is further history that your Honour knows of because of your Honour's prior involvement in this case when the winding up application was brought in the middle of last year.  It was persistently met with an answer that the company intended to put on a solvency report and prove its solvency, and consistently sought orders allowing it to do so, culminating in a guillotine order in December.  So there is all of that history, which puts us into March, where we are now.  A very extensive delay by the company not just through what has happened with the administrators but what has happened since the winding up application was first brought.  

So we say your Honour would not consider on case management discretionary grounds giving Mr Hayes a further three weeks to try to arrange further funding.  

HIS HONOUR:  Pausing there, at the risk of anticipating something you will come to.  That proposition if taken in isolation might be quite right, but the problem is I can't take it in isolation unless I also address the possibility that I am left to compare what is at least presently a voluntary administration with all of its defects with an unfunded liquidation; because by an unhappy accident of timing, possibly, you are today an unfunded liquidation.  

WITHERS:  Your Honour, we have a signed binding heads of agreement.  It has some conditions precedent in it.  The conditions precedent are not difficult ones to overcome.  

HIS HONOUR:  This is something that Mr Sulan has not chosen to address in advance, so you come to that in due course. 

WITHERS:  I will, your Honour.

My point is that your Honour should not be concerned about the fulfilment of the conditions precedent such that there will be funding for the liquidators in the amounts that they have obtained through the heads of agreement because there is one easy solution through your Honour, which is to make an order for the winding up but to stay the order until presentation of an executed funding agreement with its condition precedents satisfied.  That's an easy solution.  I'm told that the long‑form agreement is going to be executed at 9am tomorrow.  

HIS HONOUR:  Let me understand that.  I think you have raised two things.  The first is the long‑form agreement which you say will be executed tomorrow.  I thought you had also raised before that the status of the conditions precedent.  I've been taken to the term sheet but not the long‑form agreement.  

We are getting slightly out of order.  I need to understand things about that agreement in due course.  In particular, I will need to know, for some suggestion that I should make a winding up order which is stayed for a period ‑ sorry, I withdraw that.  Technically, of course, I don't approach the questions in that way because what I have to determine today still is the adjournment application.  The technical position is that what I then have to do, on that view, is determine the adjournment application on the basis that a winding up order can be stayed ‑ it doesn't work, Mr Withers.  It just doesn't work.  It doesn't work because once I decline to adjourn ‑ I'm sorry, I'm thinking out loud because this is the first time this has emerged.  I think it does work, doesn't it, because if I decline to adjourn the winding up application, move to a winding up order and stay the winding up order, the voluntary administrator remains in office pro tem because nothing has been done to remove him from office.  It would only be the appointment of a liquidator which would ultimately address that position.  Ex hypothesi on that situation, if ultimately you had not within the period of the stay established a stable funding arrangement then the stay would become permanent and the voluntary administrator would be entrenched.

WITHERS:  Your Honour is correct, that's the way it would work mechanically.  That's the way your Honour should approach it because the issues that are put against us as creating a situation of an unfunded liquidation will shortly be addressed.  Obviously, those that have been in involved in procuring the finance have worked very quickly to try and secure this, and they are very close to having the document executed tomorrow.  The conditions precedent, such as the legal opinion and the approved budgets, they are non‑technical matters that can be attended to.  

So that, we say, is the appropriate course for your Honour if your Honour is concerned that we may lurch into a situation of an unfunded liquidation.  

In terms of the analysis that your Honour needs to undertake under section 440, you have an affidavit of Mr Fraser behind tab 33A.  It is the 4 March affidavit which we have been through already today.  It sets out all his experience.  There is no issue about his experience or anything like that.  

His critical paragraph is paragraph 17 where he speaks about the advantage of a liquidation.  One of the most significant advantages of a liquidation is that various things can be investigated.  There is a list of them in paragraph 17A(1) through to (3).  He is describing there some transactions that are set out in Mr Hayes' affidavit of 17 February at paragraphs 47 to 54.  If your Honour could turn that up please.  That is behind tab 22A.

HIS HONOUR:  This was the 17 February affidavit. 

WITHERS:  That's right.  You see there at paragraph 47 there's been an entry into a thing called the Clydesdale facility that took place on 31 July 2025.  A tripartite funding arrangement was entered into involving Clydesdale and Tahmoor and LPMA, and money was lent, and security, we see in paragraph 49, was granted over‑‑

HIS HONOUR:  I thought I was being taken to paragraphs 90 to 94; is that not right?  

WITHERS:  No, your Honour, paragraph 47 of the 17 February affidavit.  So we have there the tripartite loan arrangement which resulted in Clydesdale being given security over the defendant's assets.  That occurred on 31 July 2025, which is a point in time when, on Mr Hayes' evidence, it appears that Tahmoor was insolvent.  He says that in his expected outcome report.  He includes the statement that it appears that Tahmoor may have been insolvent from February 2025.  That's at exhibit JH3, page 251.  So obviously that is a matter that requires investigation.  

Then, over at paragraph 50, it is said that the position of Clydesdale is that it's owed about $202 million by the company.  

Then we have another facility.  This is what is called the Oak Tree facility at paragraph 53.  That was entered into around 8 October 2025, again at a point in time in which it seems that the company was likely to have been insolvent.  

Since I'm on the topic of Oak Tree, you will see that there is not in Mr Hayes' affidavit an identification of how much money was actually lent pursuant to the Oak Tree facility.  We are uncertain about how much was actually lent; which is a relevant factor, of course, when your Honour is assessing the likelihood that Oak Tree would appoint a receiver.  

Then at paragraph 93 we see a description of another transaction.  This one occurred in August 2024 involving the defendant entering into a deed of assignment of receivables.

HIS HONOUR:  I'm sorry, you are at paragraph which?  

WITHERS:  Paragraph 93, your Honour, the entry into a deed of assignment of receivables.  Under that deed, the company made an in species dividend of $427.1 million to its parent company LPMA.  

So we have some very significant transactions there that obviously need to be investigated.  Mr Hayes in his affidavits does not say very much about the kinds of investigations that need to be undertaken.  The high water mark is really what we see here on 17 February at paragraphs 90 to 97, because what he has been doing is focusing on the ability of the administrators to undertake a sale process.  But what we know from Mr Hayes' affidavit of 3 March, if I may turn that up‑‑

HIS HONOUR:  I'm sorry, that was Mr Hayes' affidavit of 3 March?  

WITHERS:  Yes, your Honour.  At paragraph 45 he talks about the amount of indebtedness of the company.  He says, "I understand that...of unrelated parties."  So a large amount of the debt of this company is said to be owed to related parties.  The transactions that I have identified for your Honour obviously require intense scrutiny.  That's what makes this case an unusual one because it does require the liquidators, if they are appointed, to actually undertake some steps to closely scrutinise those transactions and to assess the basis upon and the circumstances in which security was granted; certainly at least in 2025 when there appears to be a substantial likelihood that the company was insolvent, because that will obviously have an impact on the liquidator's assessment of the validity of that security.  

The difficulty for Mr Hayes is he does not have the same compulsory powers to procure documents as the liquidator.  He will be limited to, as he says, an assessment of the books and records of the company.  It is very hard to see how he can give a recommendation to creditors at the end of the process, whether to recommend that the company enter into liquidation, without a detailed understanding, as detailed as can be obtained, of the existence of any claims to set aside that security, because that is obviously worth a lot of money and it will be a very relevant factor for creditors to take into account.  So there is that point.  

There is next, of course, the difficulty that at a meeting of creditors at the end of the process, if Mr Hayes happens to be recommending a liquidation, a large part of the voting block may well be related parties.  

We respectfully embrace the exchange that your Honour had with Mr Sulan about this.  This, frankly, is something that should have been obvious to Mr Hayes at the beginning of this process, in that you have a creditor here who is providing funding of some $40 million who obviously has an incentive not to have this process culminate in a liquidation scenario and an investigation being undertaken of the transactions involving it and related parties.  

On top of that, in terms of the funding arrangements, we have a very unusual situation in which he has asked point blank for information concerning the source of funding, because we know that Clydesdale is not the source of funding.  Clydesdale's assets in 2024, if the financial statements be accepted, was around 5 million pounds.  So we know Clydesdale is not the source of funding; it is somebody else.  The somebody else has not come forward and they won't.  The representatives of Clydesdale won't tell Mr Hayes who the somebody else is.  If your Honour doesn't know who the somebody else is, your Honour can't know what that person or that entity's motivations are.  That's the most difficult and troubling part about this funding that's in place, and that's why my learned friend quite appropriately accepted that the concerns about it are very legitimate.  

But those concerns, as I said at the outset, existed from 9 February when this funding was first offered.  An attempt was made to do some due diligence on it, a limited attempt it seems, but no information was forthcoming.  So it seems to be accepted by our learned friends that something has to be done about that funding.  We say that the time for doing that has passed.  The opportunity existed and has existed since 9 February, and it is now too late.  

We know the consequence of what is being asked now is that which came out through the cross‑examination of Mr Hayes.  He wants another three weeks.  During that three‑week period, if we just apply the language of his affidavit, there will be ongoing uncertainty about whether or not the administration is going to come to an end.  In those circumstances, the sale process is not going to kick off in earnest because, as he says in his affidavit, respected figures are not going to likely to want to spend the money on the due diligence process if there is a possibility that the sale process will come to an end.  

So what that means, your Honour, is that if your Honour were to give another three weeks and he is unable to secure alternative satisfactory funding then we are back here in three weeks time without any alternative for the funding of the sale process.  If he does secure alternative funding then the eight‑week process, in effect, runs from then, so we are talking about another 11 weeks or so.  

There is, as your Honour has identified, a very plausible explanation for why funding has been provided by Clydesdale, because whoever the source of that funding is really wants a sale process to go through and avoid a situation in which there is a liquidation and investigation into various related party transactions that have been identified.  

HIS HONOUR:  Mr Withers, just for completeness, I have not identified putting it in that way, which involves speculation as to the motive of the funding party.  What I have instead put is an inference that is available from the fact of funding; namely, that the funding party does not expect the outcome of the funding that it provides to be that there will be a resulting liquidation in which claims are brought against it or its associate.  So that is different.  That is not a speculation as to motive but an inference from a known fact; namely, the identity and structure of the funding.  

WITHERS:  Your Honour, that is, with respect, an accurate characterisation.  We accept what your Honour has just said.  I think my learned friend also accepted it as well.  

That brings me to the comparison scenarios.  If we go to the 3 March affidavit of Mr Hayes.  Your Honour knows that he's undertaken an exercise of comparing an outcome and a liquidation scenario versus a sale through administration.

HIS HONOUR:  Yes 

WITHERS:  The starting point for that analysis is paragraph 67.  I might tell your Honour how we submit this works.  Mr Hayes has not done any form of valuation.  Obviously one has to have as a starting point in this kind of analysis an estimate of the value of the assets that are being sold, or the shares.  What he has done here is attempted to arrive at an estimated sale price.  The source of that estimated sale price is, as we see here in the middle of this paragraph, "These values are...administrator sale process."  So your Honour knows (inaudible) had been running a sale process, that has now been paused, and that some sort of indicative offer was made in that sale process, and Mr Hayes has found out about that.  He says he discussed that indicative offer with the prospective bidder.  The prospective bidder is not identified.  He says, "I discussed that...the sale process."  What that means is the whole starting point for the analysis is a conversation that he has had with somebody who said if you undertake a sale process then this is the amount that I might offer as my indicative offer.  So the weight that your Honour can give to that evidence is minimal. 

He also has said in a letter of 25 February to Wexted that he expected‑‑

HIS HONOUR:  So where are we?  

WITHERS:  It is in the 3 March affidavit, exhibit JH3, but it is at page 248.  

HIS HONOUR:  Where should I be looking?  

WITHERS:  I'm sorry, your Honour, it's exhibit JH3, which is the exhibit to Mr Hayes' 3 March affidavit.

HIS HONOUR:  Yes, and I thought you had said page 248?  

WITHERS:  Yes.
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WITHERS:  Exhibit H2.  That is a letter of 25 February 2026, that was sent to Mr Brereton by Mr Hayes.  This is the one in which he asked Mr Brereton to cease the sale process.  Then the bottom paragraph, he said, "Investment banks I...been offered today".  

HIS HONOUR:  I thought you took me to page 248.  It is different.  

WITHERS:  A letter from Wexted Advisors to Mr Brereton.  It has a series of dot points on the page, your Honour.  The last dot point.  

HIS HONOUR:  I see, yes, I have that, thank you.  

WITHERS:  It says:

“Investment banks I have sought proposals from consider an asset sale which has not been offered to date is likely to generate real interest and they expect it will be value maximising to offer prospective bidders the flexibility to bid on Tahmoor shares or assets". 

So he is saying to Mr Brereton that this asset sale is likely to generate real interest but the only thing that he has based his analysis on is the outcome of a liquidation verses an administration is one indicative offer from an unidentified potential bidder and he has not actually indicated whether the offer was made on the shares or the assets. 

All that means and as one would expect, Mr Hayes is really not in a position right now to give your Honour any real meaningful indication of the outcome of the sale process through the administration verses the sale of assets through a liquidation.  There really can't be a whole lot of difference between them.  It is not a secret that this is a distressed sale and that the company is likely insolvent.  It is very hard to see, it is not as if we are in a situation of the kind that sometimes occurs where one wants to avoid liquidation so that the sale of assets is not considered as a fire sale and the like but the market knows and understands the situation that the company is in.  

That brings me to some further points I would like to say in response to our learned friends.  

HIS HONOUR:  Can I just pause there.  I note the time.  What I am going to have to do is now release the Court Reporter, I think and move over to sound recording.  So I will adjourn briefly in order to do that.  

You have some things to still do, Mr Withers.  They will include, I would have thought, at least taking me to the agreement to which you have referred and coming back to the conditions precedent as to which I need a better understanding, and in particular how they will be satisfied. 

I should indicate to the parties that I am presently inclined, I think, doing the best I can in what is a very difficult matter and bearing in mind that ultimately I have one single overriding obligation, which is to bring about the just, as well as the quick and cheap solution of the real issues in that matter.  To hear you in submissions, to hear anyone else and in particular Mr Hynes, if he has anything to say, and then adjourn to not before 10.30am tomorrow, not because it is in the interest of the Court to assist one party to do something which it is foreshadowed it will do but simply because the Court needs to have a certain factual basis on which to decide this matter, if there is an executed funding agreement and that is plainly a relevant matter for liquidation.  

So that is what I am presently inclined to do.  We will see how that matter develops.  That will at least release you from a late sitting tonight but there will be a price to be paid so far as this will be a part heard matter running into tomorrow.  

So what I will do now is briefly adjourn so that the Court Reporter can complete where she is and so that we can move to sound recording.  That, I expect, will take no more than two or three minutes.  

SHORT ADJOURNMENT

PROCEEDINGS TAKEN OVER BY SOUND AT 4.30PM 
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