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HIS HONOUR:  Yes, Mr Withers?

WITHERS:  On the question of consequences of a liquidation, it was said against us that there’s a risk that Oaktree(?) would come along and appoint a receiver.  We submit that your Honour wouldn’t be persuaded that there’s any real likelihood of that happening because, first of all, your Honour doesn’t, so far as we can tell, have evidence of the amount of the debt that Oaktree own.  And whether it would it would be worthwhile appointing a receiver.  But even if that could be established, the point that your Honour raised is that the company has to give an indemnity to a receiver.  

So, Oaktree appointing a receiver would have the consequence of it assuming the responsibilities for the maintenance of the mine and all of the costs of the environmental maintenance that goes along with it.  So, then, in effect, funding the cost of the sale process itself.  The consequences of that happening, it seems, are extremely small and, therefore, the chances of there being an event of default under the terms of the funding agreement between Keyview and the liquidators are likewise equally small.

HIS HONOUR:  Well, that may or may not be so, but the point I was really raising, which I understand was the point that was made by Mr Fraser(?) in cross‑examination, albeit in a relatively abbreviated way, was that if it does happen, it simply becomes a substitute sale process which looks much like a sale by a funded legal matter.

WITHERS:  It’s still funded either way, in that circumstance, your Honour.  As to the employees, yes, it’s true that a liquidator’s appointed, some 250 employees will be terminated.  That is an unfortunate consequence of the situation that the company is in.  There will be a cost to that around about $32 million.  Some of it retrenchments costs will be met by a Federal Government fund.  But even if one assumes that there’s a crystallisation of a loss of $32 million, when one thinks about it--

HIS HONOUR:  I’m sorry, just pausing there, just so we’re precise at that point.  Some will be met by the Fair Entitlements Guarantee Scheme, but the Department of Employee and Workplace Relations will in turn be subrogated to employees’ rights.  So, as far as Mr Sulan’s point, is that there are in $32 million additional claims in the insolvency.  That much seems to be correct.  

WITHERS:  That’s his point.  There’s an additional $32 million of claims in the insolvency and I was going to address that.  

HIS HONOUR:  Yes.

WITHERS:  It, ultimately, wouldn’t make a very significant difference, because if you are a prospective bidder, looking at buying this company with all 300 employees and undertaking a discounted cashflow analysis of the value of the company, one has to take into account the amount of obligations that are owed to the employees by way of salary.  And that will obviously be factored into the purchase price.  And if there is a termination of the employees and crystallises the loss of $32 million, that’s obviously a reduction of the net assets of the company.  But at the same time, it offsets the ongoing liability to pay employee wages.  So, it’s very difficult for your Honour to find that that actually presents a worse outcome for the company, than the crystallisation of the $32 million loss presents a worse outcome than a sale of the assets for a lower value because of the ongoing obligation to meet wages for employees.

Now, can I turn to the heads of agreement?

HIS HONOUR:  Yes.

WITHERS:  Which is behind tab 33B.  So, we know who the lender is.  So this is exhibit CNR2.

HIS HONOUR:  Yes.  Thank you.  Yes, I have that.  Yes.

WITHERS:  The lender’s Cougar Investment.  You’ve been provided with information about them in Mr Fraser’s affidavit.  There’d be no suggestion that there is any issues with approval as a lender.  The borrower, of course, is the defendant.  The facility amount is 40 million.  In terms of security and ranking, what’s been provided for here in the heads of agreement is, in effect, for the lender to have security over the equitable lien that the liquidators have over assets of the company, insofar as they are realised through the liquidation.  Security’s been granted over that.  So, this is not, in effect, trumping other secure creditors, it is giving security over rights that the liquidators already have.

It provides for tranches and their availability period is at the top of page 6.  The tranches are 17-and-a-half million for the first tranche and this is for funding transaction costs and ongoing approved liquidation expenses.  And I’ll come to the more specific definition of those things in the long-form agreement in a moment.  And then, we have the 22-and-a-half million dollars for approved liquidation expenses that, presumably only arises if the 17-and-a-half million dollars is not enough to fund the sale and you have Mr Fraser’s estimate that 15 million should be enough to fund the sale particularly when the termination of employees reduces the cost of wages from about $5 million a month to about a million dollars a month.  We have the balance of the provisions about the maturity date and the fees on that page.  Now, yes, the fees are, not surprisingly, expensive.  In a situation like this that’s what one would expect to have a lender like Keyview provide funding to the company in these circumstances.  With the degree of uncertainty that the company is facing, one is not surprised by the amount of the fees.

We have, in financial closes, the date on which the agreement is executed.  The interest rate - this is on p 7, your Honour - and then we have events of default over at p 8, and then we get, of course, to conditions precedent.  Now, the conditions precedent for the first drawdown are the ones that my learned friends have directed attention to of the approved budget and the legal opinion, and then there’s conditions precedent for the second drawdown.  The one that our learned friend draws attention to is the direction under s 90/15.

HIS HONOUR:  Yes.

WITHERS:  Now, turning to the fact of the condition precedents for the first drawdown, your Honour heard evidence from Mr Fraser that he considered  the approved budget requirement to be something of a formality, and likewise the legal opinion.  If we look at the loan agreement itself, CMI4, we can see the definitions of approved budget and improved liquidation expenses, and they appear on p 2.  

HIS HONOUR:  Yes.

WITHERS:  Now, approved liquidation expenses simply means all reasonable debts, liabilities, costs, expenses and remuneration properly incurred in identifying, recovering, preserving, realising or getting in the property of the company, or in carrying on the company’s business.  That includes the obligations of the company and the liquidators under the transaction documents.  Then we look at approved budget, means the budget of anticipated approved liquidation expenses for the period commencing from the day of this document, the termination date of the facility.  

And so in other words, the approved budget just has to constitute identification of reasonable debts.  There’s an objective criteria for what needs to be in the approved budget, which is those things described as approved liquidation expenses.  Now, that, as Mr Fraser said, is not going to be something that’s difficult to obtain, and it might even be, at least for the first tranche, or some part of the first tranche, it may even be made available overnight.  

Then the legal opinion, again, is a formality, but it can be addressed in the manner that I have suggested at the outset, if your Honour has concerns about whether or not these two things will come to pass, i.e. whether the conditions precedent will be satisfied.  

HIS HONOUR:  Yes.  I should come back - I didn’t want to interrupt you while you were dealing with other matters, but it seems to me that that approach does not in fact succeed.  It doesn’t succeed for this reason.  Ultimately I have to determine whether to adjourn by reference to a state of facts that exists at a point in time, and there is no getting around that by saying the position will be different tomorrow.  I have to reach that determination on the facts.  They exist and I can’t incorporate in the facts that they exist, something that might in future occur.  

WITHERS:  Well, what your Honour can do, with respect, is take into account that, in terms of assessing the state of facts that exists, at least between now and 10.30 tomorrow morning, before your Honour has to give reasons, is the possibility that those conditions, the approved budget and the legal opinion, will be satisfactorily resolved.

HIS HONOUR:  Yes.  Well, no doubt, if, by 10.30am tomorrow, they are satisfactorily resolved, someone will tell me so.

WITHERS:  Well, I can tell you one thing now.  I’ve just been told that the approved budget has been approved and there is an email that has been sent, so that’s one step.  I’m not sure on the status of the legal opinion.  

HIS HONOUR:  Yes.  Well, again, you’ll need to reopen and deal with that in a formal way by evidence.

WITHERS:  Yes.

HIS HONOUR:  At some point.  Not particularly now because at the moment you don’t have an executed agreement so the evidence would be pointless.

WITHERS:  That's right.  But if your Honour is going to be having to consider this matter overnight, in any event, for the reasons your Honour mentioned, then there will be an opportunity for me to provide those documents to your Honour if they’re ready by the morning.

HIS HONOUR:  Yes.

WITHERS:  Now, I appreciate that this is an unusual situation which your Honour has--

HIS HONOUR:  Mr Withers, I’m sorry, there was no element of complaint in that.  I find this a very difficult matter.  I’m anxious to deliver the fairest and best judgment I can with the best actual basis I can.  So I am not complaining about this process.  I appreciate it is difficult for the parties, all of whom are grappling with a really very difficult situation.

WITHERS:  Thank you, your Honour.  So the condition precedent for the subsequent drawdowns, if they be required, is set out on p 10, which is a direction under s 90--

HIS HONOUR:  Are we in the loan agreement at the moment?

WITHERS:  Sorry, I'm in the heads of agreement.

HIS HONOUR:  Yes.  And you would take me to where?

WITHERS:  To p 10, which is the conditions precedent for the second drawdown.

HIS HONOUR:  Yes.  

WITHERS:  This is the direction under s 90-15 of the Insolvency Practice Schedule.  

HIS HONOUR:  Yes.  

WITHERS:  Now, this is a matter that my learned friend said it would be a difficult application.  That’s not necessarily so.  It’s an application in the unusual circumstances of this case that would have to be considered on its merits at the time.

HIS HONOUR:  Although I think Mr Sulan was highlighting, perhaps sensibly enough, is that the person bringing that application is going to be asked two difficult questions which don't have obvious answers.  The first is, why are you here asking for a general explanation of what is a universal distributing rule, and you can go and look up an insolvency textbook for that, or if that’s not what you’re doing and what you are doing is asking for a direction as to where the particular expenses fall within it, then you’re going to have to define those expenses.  

WITHERS:  Yes.

HIS HONOUR:  So that’s the difficulty of the application.

WITHERS:  Yes.  Certainly it has those difficulties, there’s no doubt about it.  It may actually never be necessary, and one could also predict that if, at this point in time, the lender has provided some 17 and a half million dollars’ worth of funding and if further money is required for the completion of the liquidation process, that one can see a lender perhaps considering waving that condition.

HIS HONOUR:  Well, that may well be right, but, again, Mr Sulan’s point is, so far as you’re dealing with this term sheet at this point in time and dealing with a second drawdown, this provision is in it, and Mr Sulan wishes to point out that it’s going to be very hard to satisfy--

WITHERS:  I understand.

HIS HONOUR:  --because a judge is going to say, why is that a proper direction?  

[bookmark: _Hlk223687787]WITHERS:  Certainly, your Honour.  And it’s true, it’s a valid point, that those kinds of questions, with respect, those questions will be raised about that direction, I accept that.  Ms Whittaker, who knows this, says that a direction resembling this actually was considered in the matter of Idoport [2015] NSWSC 1412.

HIS HONOUR:  Yes.  Do you have a copy of that for Mr Sulan and for me?

WITHERS:  I do. 

HIS HONOUR:  Perhaps you can embarrass me even further and tell me it was my direction?  It was?  Yes, all right.

SPEAKER:  It was your direction.

HIS HONOUR:  Yes?

WITHERS:  If your Honour’s embarrassed, your Honour can blame Ms Whittaker, but your Honour shouldn’t be.

HIS HONOUR:  Yes, all right?

WITHERS:  In particular, at para 25.

HIS HONOUR:  Paragraph 25?

WITHERS:  Yes, your Honour.

HIS HONOUR:  Thank you.  Yes?

WITHERS:  In fact, it’s para 25 through to 33.

HIS HONOUR:  Yes, well, happily, at para 29, I raised the first of questions which could, obviously, have been raised.  Just one moment.  Well, and this presumably draws us back to Hancur(?) to which you haven’t yet taken me but which it appears I was applying.  Yes, just a moment.  Yes, I see.

WITHERS:  As to the amounts, they will be in the form of liquidation expenses which would need to be actually specifically identified.

HIS HONOUR:  Yes.

WITHERS:  So it’s not impossible to have an application of that kind as my learned friend seemed to submit it was.  At this point, we say respectfully, your Honour, the time has come for an order to be made winding up the company.  I’m not actually moving on that application because your Honour’s considering their adjournment part first but enough time and opportunity has been given to the company to try to arrange an orderly sale process of the kind that Mr Hayes(?) says he wants to conduct.  The liquidator has secured funding for the liquidation process including the sale of the assets.  

There is enough degree of certainty about the availability of the funding for your Honour to conclude that it is a funded liquidation as compared to the alternative which is an administration involving the use of a funding arrangement that could come to an end at any time.  It’s at the whim of Clydesdale.  Your Honour doesn't know anything about the source of the actual funding that’s being used and the decision-making processes that are involved on behalf of Clydesdale and continuing to fund.  It could come to an end at any short period of time, at any time, and if that happens, then the company goes into immediate liquidation with all those what were described as catastrophic consequences that were set out in Mr Hayes’s affidavits.

The only final point I wish to note is that when Mr Hayes says in para 47 that--

HIS HONOUR:  Of which affidavit? 

WITHERS:  I’m sorry, your Honour?

HIS HONOUR:  Of which affidavit?

WITHERS:  Yes, I’m sorry, it’s the 3 March affidavit, para 47.

HIS HONOUR:  Yes, just one moment.  Yes?
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WITHERS:  He says he’s looking for funding to arrange the sale process.  What he hasn’t given attention to in his affidavit is what happens if he does in fact form the view, this is in para 47, subpara 3, the value maximising transaction’s not possible.  In that case, he says that he would begin preparations to shut down the mine in an environmentally safe manner and recommend the creditors of the company be placed promptly into liquidation, but he hasn’t given your Honour evidence that would satisfy your Honour that there would be financial arrangements in place that would fund the company if it goes into liquidation and fund the maintenance expenses and the like.  We also know that the finances provided by Clydesdale terminates if the company goes into liquidation.

HIS HONOUR:  Yes.

WITHERS:  So those are my submissions.  I expect that tomorrow morning I will be asking to reopen to supply your Honour with some more documents.

HIS HONOUR:  Yes, right.  Now, Mr Hynes, is the position that you still do not seek to be heard?

HYNES:  It is.  My position is quite on the periphery now.  At first, we were very supportive of the application but as things have, to adjourn, as things have transpired, as I mentioned this morning, our sale process has now stopped, so our position is now that we neither support nor oppose the application.

HIS HONOUR:  Yes.  Now, Mr Sulan, I’ll certainly hear you as to what you’re about to raise in terms of submissions in reply.  I was going to give you the opportunity to defer those to tomorrow morning if you wish to do so but that, particularly so far as, rightly or wrongly, the ground may change a little further between now and tomorrow morning but if you wish to be heard now on what you can to be heard now, I’m very happy to do that?

SULAN:  I think what your Honour proposes is a sensible course, with respect.  There’s just one point I will flag now because it’s highly relevant to what might emerge tomorrow.

HIS HONOUR:  Yes?

SULAN:  If your Honour takes up exhibit JH3 which is at tab 30(b) of the court book.

HIS HONOUR:  Yes, just one moment.  Yes, I have that, thank you.

SULAN:  Your Honour sees a letter from Holding Redlich who are acting for--

HIS HONOUR:  Could I have the page number?

SULAN:  Sorry, p 51.

HIS HONOUR:  Yes?

SULAN:  Your Honour sees a letter from Holding Redlich who are acting for the State Minister.  Does your Honour have that?
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HIS HONOUR:  I see, yes.

SULAN:  At para 7, he notes, or the minister’s solicitors note that the minister’s made an order under the Mining Act, this is in respect of unpaid royalties, does your Honour have that?

HIS HONOUR:  Yes.

SULAN:  And that in para 11, considering bringing an application to a point of receiver, and in 14, approaching the duty judge, et cetera.  If one then takes up the funding agreement that is proposed to be signed overnight, Mr Fraser is the borrower along with a company is proposing to give a representation of warranty in 9.1(c) of the funding agreement that the company has not breached any applicable law or regulation, et cetera.

HIS HONOUR:  Just one moment if you don’t mind.  A warranty in where?

SULAN:  Clause 9.1(c).

HIS HONOUR:  Yes, give me just one moment.  Yes?

SULAN:  Obviously, it’s a matter for my learned friends to reflect--

HIS HONOUR:  And it says to compliance with law, yes?

SULAN:  Yes, including, we would say, the Mining Act.  Obviously, my learned friends can reflect on that but part of their case is they’ll bring an application immediately for approval of this funding agreement which may be problematic if that warranty is in play and the events of default include the defined events of default which will seek to pick up in cl 11.1, being 11.1D.

HIS HONOUR:  Yes.

SULAN:  Made misrepresentations, et cetera, which is obviously standard but could be problematic in light of the Minister’s letter.  And there’s also the prospect of an event of default, including the appointment of a receiver, The same point that I referred to earlier that Mr Withers, I don’t think, has addressed on.  Namely, the fact of a receiver being appointed equals event of default.  It’s not just Oaktree, whose debt is disclosed in the evidence as being I think about $30 million, and I’ll take your Honour to that.  But it’s the prospect of a Minister appointing a receiver that will give rise to an event of default.

HIS HONOUR:  Now, just one moment.  If we go back to - that letter was where?

SULAN:  The Minister’s letter?

HIS HONOUR:  Yes.

SULAN:  Minister’s solicitor’s letter is JH3, page 51.

HIS HONOUR:  Yes, I have that.  Just one moment.  Is there an allegation of breach of the law here?

SULAN:  I think there’s - we can address it further in the morning but I think there’s provisions in the Mining Act to the effect that the failure to pay royalties is a breach of the Act.  Which would be unsurprising.  

HIS HONOUR:  Yes, well, that’s the step sitting in the middle of the argument, really.

SULAN:  Yes.  But points up why the signing of this agreement might not just be a formality, because obviously enough, whoever’s providing opinions and the like will need to reflect on these matters.  So we wait to see what emerges, but that seems to us to be part of the ...(not transcribable)… of matters that would be relevant to your Honour, including on the question of whether your Honour should permit Mr Hayes, in all the circumstances, to have a short period of time to see if he can consider alternate funding.  But I’ll address that further tomorrow.

HIS HONOUR:  Yes.  

SULAN:  Thank your Honour.

HIS HONOUR:  I thank counsel for their submissions today.  The Court will adjourn in this matter to not before 10.30 tomorrow.  Regrettably I think tomorrow we will have to just continue until we then complete.

SULAN:  There is one formal matter, being these orders that were going to expire at 5pm, I think.  

HIS HONOUR:  I’m afraid - what was it that was going to expire to 5pm?

SULAN:  The orders of 18 February, which concern the administrator’s personal liability.  I think if your Honour was prepared to extend - they’re the orders of 18 February.  Order 2--

HIS HONOUR:  I have that.

SULAN:  --A through to C, which has a date of 5 March in each of A, B and C.  If your Honour was prepared to extend the operation of those orders to 5pm on 6 March.  

HIS HONOUR:  I should indicate to the parties that I would be inclined to make that order on the straightforward basis that it is an order that is necessary for the just determination of this application.  Is there any objection to that course?
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I order that, noting that five minutes of personal liability may have intruded, I order that - no, withdraw that.  I order nunc pro tunc, that: 

1.  Order 2 made on 18 February 2026 be varied to replace “5 March 2026” in each of paragraphs A, B and C with “6 March 2026”.

2.  Stand over the proceedings to not before 10.30am before Black J on 6 March 2026.  

3.  These orders be entered forthwith.  

SULAN:  Please the Court.  

HIS HONOUR:  Thank you for - now, yes, Mr Hynes?

HYNES:  Noting I’m not a party, so I raise this out of courtesy.  Given my client’s position, I propose to be excused from the matter tomorrow morning.

HIS HONOUR:  Absolutely.  I should indicate to all parties who have appeared, both Mr Hynes and those supporting creditors who have endured and are still with us, anyone who does not wish to attend tomorrow is excused from attendance.  That will not be seen as any discourtesy.  The Court will now adjourn.

ADJOURNED TO Friday 6 March 2026
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